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DEA S ON AND CRDER
h April 26, 1982, Admnistrative Law Oficer (ALO Arie

Schoor| issued the attached Decision in this proceedi ng. Thereafter,
Respondent, General Gounsel, and the Charging Party each tinely fil ed
exceptions, a supporting brief, and a reply brief.

Pursuant to provisions of Labor Code section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis matter to a three-nenber panel.

The Board has considered the record and the attached Deci sion
inlight of the exceptions and briefs and has decided to affirmthe rulings,
findi ngs,y and concl usions of the ALOand to adopt his recommended O der as

nodi fi ed herein.

v The ALO recommended di smssal of the allegations that, foreman DO ego
Mrel es threatened Marcel i no Vasquez wth a pistol and that an agent of
Respondent, inside the | abor canp, threatened Uhited FarmWrkers of Anerica,
AFL-Q O (UFW representative Marilo Uias wth arifle. The ALOfound that,
in both instances, the General (ounsel failed to establish that the
threat eni ng persons were aut hori zed agents of Respondent. Wiile we agree wth
the ALOs conclusions, we do not adopt his application of common |aw rul es of
agency. (See Mista Verde Farns (Mar. 20< 1981) 29 Cal.3d 307 [172 Gal . Rotr.
720] .)



The ALOfound that Respondent's failure to rehire
Franci sco Larios as anirrigator during the period in which Lari os nade
repeat ed applications and i nquiries about enpl oynent was di scri mnatory.
Respondent argues that General (ounsel did not establish that jobs were
avai | abl e during that period and that Larios' case nust fail in the absence of
such proof. Ve find no nerit in that exception. As we stated in Gol den

Valley Farmng (Feb. 4, 1980) 6 ARB No. 8, it is not al ways necessary to

show a cont enpor aneous j ob vacancy to prove a discrimnatory refusal to
rehire. (Shawnee Industries, Inc. (1963) 140 NLRB 1451 [52 LRRVI 1270],
reversed on other grounds, 333 F.2d 221 [56 LRRM 2567] (10th Qr.
1964).) W affirmthe ALOs concl usion that Respondent viol ated

section 1153 (c) and (a) of the Act by discrimratorily refusing

torehire Larios as an irrigator.—Z The ALO properly referred the
determnation of the date when the backpay period begins to the conpliance
stage. (Kawano, Inc. (Dec. 26, 1978) 4 ALRB No. 104; (ol den Val l ey Farm ng,
supra, 6 ALRB No. 8; Piasecki Arcraft Gorp. v. NLRB 280 F. 2d 575 [46 LRRV
2468] (3rd dr. 1960).)

The ALO found that a hi gh-speed car chase of URWpi cketers by
Respondent ' s agents on July 10, 1981, was intimdating and in viol ati on of
section 1153 (a) and (c) of the Agricultural Labor Relations Act (Act). As

the conduct interfered with and was

7\ do not rel y on the ALOs use of Respondent’'s conduct in response
to our Oder in SamAndrews' Sons (Aug. 15, 1980) 6 ALRB No. 44 to find
discrimnation. The ALOfound that the nanner in whi ch Respondent treated
Larios in respect to that Board O der showed a discrimnatory design. This
case is not the proper forumto deci de whet her Respondent conplied wth our
previ ous Q der.

8 ALRB Nb. 69 2.



coerci ve of enpl oyee rights guaranteed by Labor (ode section 1152, we
conclude that it was violative of section 1153 (a) only.

Evi dence submitted in relation to the strike-access all egations
establ i shed that Fred Andrews and four guards forced UFWagents to | eave the
| abor canp on July 22, 1981. It is an unfair |abor practice for an enpl oyer
to prevent union organi zers fromcommunicating wth enpl oyees in a | abor canp.
(Msta Verde Farns (Dec. 14, 1977) 3 ALRB Nb. 91; The Garin Go. (Jan. 23,

1979) 5 ARB No. 4.)" As there was no allegation in the consolidated conpl ai nt
that that incident was an i ndependent unfair |abor practice, and as it was not
fully litigated at the hearing, we find no viol ati on based on that conduct.
However, the conduct of Fred Andrews at the | abor canp supports our finding
that there was no adequate alternative neans avail able for the UFWto
communi cate w “the repl acenent workers. Ve affirmthe ALO's findings and
concl usi ons regardi ng Respondent's denials, on August 6 and 7, of strike
access to the UFW
CROER

By authority of Labor Gode section 1160.3, the
Agricultural Labor Relations Board hereby orders that Respondent Sam
Andrews’ Sons, its officers, agents, successors, and assigns shall:

1, Gease and desist from

(a) Failing and/or refusing to hire or rehire, or otherw se

discrimnating against, any agricultural enployee in regard to hire' or
tenure of enpl oynent or any termor condition of enpl oynent because he or

she has engaged in any union activity or

8 ALRB Nb. 69 3.



other protected activity or has filed charges or given testinony in any Board
pr oceedi ngs.

(b) Denying reasonabl e access to Respondent's premses to any
representative of the Uhited FarmVWrkers of America, AFL-A O (URW or ot her
uni on agent for the purpose of communicating wth nonstriking enpl oyees whil e
there is a strike in progress at Respondent's prem ses.

(c) Follow ng notor vehicles carrying UPWrepresentatives
and/or strikers or otherwi se interfering wth, coercing or restraining such
persons, to prevent themfromengaging in lawul union activity or other
protected concerted activity.

(d) Inany like or related nmanner interfering wth,
restraining, or coercing enpl oyees in the exercise of their rights to self-
organi zation, to form join or assist |abor organizations, to bargain
coll ectively through representati ves of their own choosing, and to engage in
other concerted activities for the purpose of collective bargai ning or other
mutual aid or protection, or to refrain fromany and all such activities.

2. Take the follow ng affirmative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) dfer Francisco Larios enpl oynent as an irrigator and
rei nburse himfor all |osses of pay and ot her economc | osses he has suffered
as aresult of Respondent's discrimnatory refusal to rehire himafter he nade
proper application, the anard to be conputed in accordance wth established
Board precedents, plus interest thereon, conputed in accordance wth our

Decision and Oder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55.
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(b) Preserve and, upon request, nmake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Drector, of the backpay period and the amount
of backpay and interest due under the terns of this Qder.

(c) During any period when there is a strike in progress at
Respondent' s premses, permt access to its premses by representatives of the
striking union for the purpose of communicating wth nonstriking enpl oyees.
Sai d access-takers nay enter the Respondent's property for a period not to
exceed one hour during the working day for the purpose of neeting and tal ki ng
w th enpl oyees during their lunch period, at such location or |ocations as the
enpl oyees eat their lunch. If there is an established | unch break, the access
period shal | enconpass such lunch break. If there is no established | unch
break, the access period shall enconpass the tine when the enpl oyees to be
contacted are actual ly taking their |unch break, whenever that occurs during
the day. Access shall be |limted to one UFWrepresentative or union agent for
every fifteen workers on the property. Said access shall continue until a
vol untary agreenent on strike access is reached by the union and the enpl oyer
or until the union ceases to be the collective-bargai ning representative of
Respondent ' s enpl oyees, whi chever occurs first.

(d Sgnthe Notice to Agricultural Enpl oyees attached

hereto and, after its translation by a Board agent into
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all appropriate |anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(e) Post copies of the attached Notice, in all appropriate
| anguages, for 60 consecutive days in conspi cuous places on its property,
the period (s) and pl ace (s) of posting to be determned by the Regi onal
Crector, and exercise due care to repl ace any copy or copies of the Notice
whi ch nmay be al tered, defaced, covered, or renoved.

(f) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine during the period
fromJanuary 1, 1981, until QCctober 31, 1981.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place (s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice and/or enpl oyees' rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be paid
by Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

h) Notify the Regional Drector inwiting, wthin 30 days after

the date of issuance of this Qder, of the steps Respondent has taken to

conply wth its terns and continue to report
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periodical ly thereafter, at the Regi onal
conpl i ance i s achi eved.
Dated: Septenber 28, 1982

HERBERT A PERRY, Acting Chairnan,

ALFRED H SONG  Menber

JEROME R WALD E Menber

8 ALRB Nb. 69 7.
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed by the UPWin the Del ano Regi onal
Gfice, the General Counsel of the Agricultural Labor Relations Board issued a
conplaint that alleged that we had violated the law After a hearing at which
each side had an opportunity to present evidence, the Board found that we did
violate the law during the 1981 strike by refusing to al |l ow UFWorgani zers and
ot her union agents to take access to our property during a strike in order to
speak to non-striking enpl oyees; by interfering wth | anful conversations

bet ween URWrepresent atives and nonstri ki ng enpl oyees; by intimdati ng UFW
representatives and strikers by followng their vehicles and attenpting to
force themoff the road; and by refusing to hire forner enpl oyee Francisco
Lari os because he had enlgaged In union activities and had sought help fromthe
Board. The Board has told us to post and publish this Notice. Ve wll do
what the Board has ordered us to do. V¢ also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. Tovote in a secret ballot el ection to decide whether you want a union
to represent you;

4. To bargain wth CB/our enpl oyer to obtain a contract covering your wages
and working conditions through a uni on chosen by a najority of the
enpl oyees and certified by the Board;

5. To act together wth other workers to help or protect one
anot her; and

6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

VEE WLL NOT do an%/t hing in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Especi al | y:

VEE WLL NOT refuse to all ow agents of your certified collective-bargai ni ng
representative to enter our property at reasonable tines during a strike at
our property so that they can tal k to nonstriki ng enpl oyees who are on
their lunch break.

VE WLL NOT intimdate UFWrepresentatives and/or strikers by followng their
vehicles and trying to force themoff the road.

VE WLL NOT interfere in lawful conversations between UFWrepresentative; and
nonst ri ki ng enpl oyees while on or off our prem ses.

VEE WLL hire Francisco Larios as anirrigator and rei nburse himfor all |osses

of pay and other economc |osses he has suffered as a result of our refusal to
rehire him plus interest.

Dat ed: SAM ANDREVWS  SONS

(Representative) (Title)
8 ALRB Nb. 69



If you have any questions about your rights as farmworkers or this Noti ce,
you rmay contact any office of the Agricultural Labor Relations Board. e
office is located at 627 Miin Street, Delano, California, 93215. The

t el ephone nunber is (805) 725-5770. This is an official Notice of the
Agricul tural Labor Relations Board, an agency of the Sate of CGalifornia.

DO NOI' REMOVE CR MUTI LATE

8 ALR3 Nb. 69



CASE SUMVARY

Sam Andrews' Sons 8 ALRB Nb. 69

(URWY Case Nos. 81- & 127-D
81-C&128-D
81-C&135-D
81-C&136-D
81-C&137-D
81-C&138-D
81- C& 140-D
81- C& 159-D
81- C& 160-D

ALO DO S ON

The Conpl aint all eged 12 separate violations of the Act, including the
discrimnatory discharge of 8 irrigators, a refusal to rehire, discrimnatory
job assignnents, harassnent, threats, interference wth enpl oyee section 1152
rights and a denial of strike access. EHaght irrigators refused to ride to
work in the back of conpany pi ckups, as had been past practice. Wen they
refused to do so, the Epl oyer asked themto either go to work or |eave his
property. The ALOfound that their refusal to ride in the trucks was
protected activity, but dismssed the allegation of discrimnat OTK di schar ge
as there was no proof of discharge, suspension, or discipline. e ALO found
that Respondent di scrimnatori I%/ refused to rehire Fr anC| sco Larios as an
irrigator. Based partly on the fact that Respondent did not clearly offer to
re-hire Larios as required by a prior Board O der, the ALO found that
Respondent intended to di scourage his reapplicati ons_ for work. The ALC
dismssed an all egation that Franci sco Luevano was given discrimnatory job
assignments on the basis that the General Gounsel failed to prove

di scri mnati on.

There were various allegations of harassnent of picketers by Respondent' s
conduct of high-speed car chases and threats wth firearns. The ALO di sm ssed
the all egations concerning threats with firearns on the basis that agency was
not proven. He found sone aut onobil e chases to be unl awful harassnment in
violation of section 1153 (a) and (c) and dismssed other simlar allegations
on the basis of insufficient proof or an adequate defense of trespass.

The ALO found that Respondent unl awful |y denied strike access on August. 6 and
7. He found that there was no adequate alternative neans for the strikers to
communi cate to the nonstrikers on the picket line or el sewhere and there was
insufficient proof of violence on the part of the UAWto justify Respondent's
refusal of strike access.

BOARD DEO S ON

The Board adopted the ALOs recommendations wth mnor nodifications. Adopting
the recommendations to dismss the allegations of threats wth firearns, the
Boar d di savowed the ALOs appl i cation of common |aw rules of agency. The
Board corrected the ALOs finding that the car chases violated 1153 (c) and

§ a), by adopting the 1153 (a) violation only. The Board noted that the proper
orumto deci de whether or not a respondent properly offered rei nstatenent
pursuant to a prior Board Oder isin a

conpl i ance heari ng.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB.



STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

In the Matter of: SAM
Case Nos. 81-CE127-D

Charging Party.

)
)
ANDREVE  SONS, ; 81- CE-128-D
Respondent , ) 3% %: %%g B
o ; 81- C&-137-D
) a1 & 110D
UN TED FARM WIRKERS CF ) ) ]
D AR VR ) 81- (= 159- D
AVER ) 81- C= 160- D
)
)

Raqguel Leon, Esq.
for the General ounsel

Merrill F Sorns, Jr., Esq.
and Thonas B. MAfee, Esq. of
Gay, Cary, Ames and Frye
for Respondent

Ben Maddox, Representative
for the Charging Party

CEQ S ON GF THE ADM N STRATI VE LAWGHH CER




AR E SCHXR.,, Admnistrative Law Gficer: This case was heard before
ne on August 11, 12, 14, 18, 19, 21, 24, 25, 26 and 27, Septenber 21, 22, 23,
24, 25, 28, 29 and 30 and Cctober 7, 8, 9, 14 and 15, 1981 in Del ano,
Bakersfield and Los Angel es. The original conplaint which issued on July 17,
1981 based on 7 charges filed by the ULhited FarmVrkers of Amrerica, AFL-A O
(hereinafter referred to as the UAW the Charging Party, and duly served on
Sam Andrews' Sons, (hereinafter referred to as Respondent) all eged that
Respondent cormtted nunerous viol ations of the Agricultural Labor Rel ations
Act (hereinafter referred to as the ALRA or the Act). During the hearing,
General Gounsel anended the conpl aint by all eging seven additional violations
of the Act, five based on the original charges and two based on subsequent
charges Case Nos. 81-CE 159-D and 81- (& 160- D

At the hearing, General Gounsel noved to anend the conpl ai nt by
del eting the allegations based on a charges in Case Nos. 31-CE135-D and 81-
(E138-D and an additional allegation that an agent of Respondent ained a
rifle at UFWrepresentative Maurilio Uias at the Santi ago Ranch on or about
August 5 and | granted said notion.

General Gounsel , Respondent and Charging Party appeared at the
hearing and General Gounsel and Respondent each filed a post-hearing brief.

Uoon the entire record, including ny observation of the denmeanor of
the w tnesses, and after consideration of the argunents and briefs of the

parties, | nmake the foll ow ng:



F ND NG G- FACT

. Jurisdiction

| find that Respondent is an agricultural enpl oyer wthin the neani ng
of section 1140.4(c) of the Act and that the UFW the Charging Party herein,
is a labor organization wthin the neaning of section 1140.4(f) of the Act.
1. The Alleged Wnfair Labor Practices

Respondent is alleged in the conplaint to have viol ated
section 1153(c), (d) and (a) of the Act in the Soring of 1981 by
refusing to rehire enpl oyee Franci sco Larios because of his union
activities and his testinony at a prior ALRB hearing and by
discrimnatorily changing the terns and conditions of enpl oyee
Franci sco Luevano' s enpl oynent because of his union activities. The
conpl ai nt al so all eges that Respondent violated section 1153(c) and
(a) of the Act in July and August 1981 by suspendi ng enpl oyee Leonardo
M|l avueva and seven other irrigators because they had engaged i n protected
concerted activities and viol ated section 1153(a): by the acts of its
supervi sors and guards in pursuing striking enpl oyees in notor vehicles while
sai d enpl oyees and UPWrepresentatives were driving on a public road because
of the enpl oyees' activities on the part of the UAW by the acts of its
supervi sors and guards forcing striking enpl oyees' autonobiles off the road,
and bl ocki ng sai d vehi cl es, because of the enpl oyees' activities on the part
of the UFW by the acts of its agents in driving a vehicle off the paved road
toward pi cketing enpl oyees because they were engaged in protected concerted
activities and supported the UFW by the acts of its supervisors, agents and

guar ds



in displaying weapons in a threateni ng nanner at striking enpl oyees because of
their protected concerted activities and their support of the UFW by the acts
of its foreman, Dego Mreles, in threatening a striking enpl oyee, Mrcelino
Vazquez, by pointing a gun at himand chal I enging himto a gun duel because of
Vazquez' activities on behalf of the UFW and by the act of its agent in
aimng arifle at a UAWrepresentative while he was in the presence of 10 to
15 stri ki ng enpl oyees because of their support of the UFW Respondent is
further alleged to have viol ated section 1153(a) of the Act by the conduct of
its supervisors in ordering enpl oyees to discontinue their conversation with a
UFWrepresentative and thereby interfering wth, restrai ning, and coercing
enpl oyees in the exercise of their section 1152 rights, and by refusing,
through its attorney Merrill F. Storns, Jr. and its guards, to permt UFW
representatives to take access to Respondent's agricultural properties on
August 6 and 7, 1981 for the purpose of making post-certification contact wth
Respondent ' s enpl oyees.

[11. Background | nfornation

Respondent is a general partnership wth agricultural
operations in Kern Gounty and the Inperial Valley. The partnership
Is owed by three brothers, Robert S. Andrews, Fred C Andrews and Donald S
Andrews. Respondent has two Kern Gounty ranches which are six mles apart:
t he Lakevi ew Ranch, wth nunerous structures (including the | abor canp)
located at the intersection of (Gopus and Qd R ver Roads; and the Santiago
Ranch, w th nunerous structures, |ocated on Gopus Road approxinately six mles
west of Od Rver Road. The Santiago Ranch structures include an office, a

packi ng



house and an equi pnent yard.

Respondent grows cotton, cantal oups, waternel on, carrots, |ettuce,
wheat, onions, garlic and tonatoes on these two ranches. The | argest crop,
whi ch exceeds by far the others, is cotton.

Don Andrews, is in charge of |abor relations and coll ective
bar gai ni ng negotiations. Fred Andrews is in charge of the farmoperations.
Robert Andrews is in charge of sales. Jerry Rava is the general nanager. Bob
Garcia, handles nany of the day-to-day |abor relations natters and personnel
probl ens. Frank Castro and John Perez are the irrigation forenen, Frank and
Jessie Terrazas are the tractor forenen and there are nunerous harvest
forenen, weed-and-thin forenen, and a shop forenan.

The UFWwas certified to represent Repsondent's enpl oyees in August
1978 and the negoti ati on sessi ons began in January 1979 and have conti nued
periodical ly since then until Cctober 1981, the tine of the hearing. The
negoti ati ons have been narked by several strikes, wal k-outs, protests and the
filing of unfair |abor practice charges by both Respondent and the UFWand on
July 9, 1981, the UFWcommenced its strike agai nst Respondent which was still
ineffect at the tine the hearing was concl uded.

IV. Aleged Oscimnatory O scharge of HEght Irrigators

A Facts

Respondents had utilized pickup trucks and vans to
transport its irrigators to their work sites for a nunber of years. The
irrigators had nmade periodi c conpl ai nts about both nethods of transportation,
contending that the vans were too hot in the sunmer because of the | ack of

ventilation and that the pi ckup tracks were



unsaf e since nost of the irrigators had to sit in cranped positions in the
back wth a variety of equi pnent, e.g. valves, shovels, water jugs, and pi pes,
etc. For the few nonths precedi ng July 1981 Respondent had been usi ng
excl usi vel y pickup trucks for such transportati on.

O the norning of July 8, 1981, the two irrigation forenen, Canerino
Esparza and Franci sco Reyes, arrived at the Lakevi ew pi ckup poi nt at the usual
tine, between 6:00 to 6:30 aam Hght irri gatorsy, w t h enpl oyees Leonardo
M|l anueva and Javier Ramrez, acting as their spokesnen, inforned the two
forenmen and irrigation supervisor Frank Castro that they woul d no | onger ride
in the back of the pickups and denanded safe transportation to their work
sites. They added that they were willing to ride two-by-two in the cabs of the
respective pi ckups driven by Esparza and Reyes, or in any other safe neans of
transportation. Castro rejected their demand. The spokesnen responded t hat
the eight irrigators would wait at the pickup point until Respondent supplied
themw th safe transportation, and that they were of the opinion that the
Respondent shoul d pay themfor the tine spent in so waiting. Castro answered,
"No way wll you be paid', and added sarcastically, "Wat do you want, an air-
condi tioned bus?'. Mllanueva replied that the irrigators only wanted
sonet hi ng adequat e and comment ed that Respondent's refusal (to provide safe
transportation) was an unfair |abor practice. GCastro and the two forenen,

along wth the rest of

1. Leonardo M I|anueva, Javier Ranirez, Jose A fredo Navarro,
Esteban M || anueva, Jose Castaneda, Mguel A varez, Mrcelino Vazquez, and
Porfio Vazquez.



the irrigators, drove away, leaving the eight irrigators at the pickup point.
After an hour and a half of waiting in vain for transportation, the eight
irrigators drove to Lanont in three aut onobi | es, owned respectively by Javier
Ramrez, Leonardo M| anueva and Mguel Avarez, and filed an unfair | abor
practice charge all eging that Respondent had retaliated against themfor their
protected concerted activity by unilaterally changing their nethod of
transportation to a nore hazardous and dangerous condition. At about noon of
the sane day M|l anueva, Ramrez, Castaneda and Al varez returned to the pickup
point and repeated their request to Frank Castro for adequate transportation.
The latter replied that he did not know whether it woul d be provided and t hat
he woul d see about it on the fol |l ow ng day.

The next norning the eight irrigators arrived at the pickup point at
approxi nat el y 6: 30 but neither Canerino Esparza or Franci sco Reyes cane to
provide themw th transportati on of any kind, the irrigators noticed that
there were sone pickets wth UFW flags sone 150 yards away at the
intersection of Gopus and AQd R ver Roads. (ne of the reasons the enpl oyees
were on strike and picketing was to protest the Respondent's failure and
refusal the day before to provide the eight irrigators wth safe
transportation. At approxinately 6:40 a.m Frank Castro arrived at the pi ckup
site and tol d Leonardo M Il anueva, Javier Rarairez, and Jose A fredo Navarro,
the three irrigators who were standing at the pickup point that if they were
not there to work they shoul d | eave Respondent's property, or he woul d cal |
the police. Ramrez inforned CGastro he wanted to work but wanted safe

transportation. At that nonent Bob



Garcia arrived and said that if the irrigators were not going to work they
shoul d | eave. Thereupon, the three irrigators depart ed.

B. Analysis and Goncl usi on

General ounsel all eged that Respondent suspended the ei ght
irrigators because they had engaged in union activities and other protected
concerted activities.

It istruetheirrigators did engage in a concerted
protected activity when, acting as a group, wth Leonardo M || anueva and
Javier Ramrez as their spokesnen, they protested about the unsafe
transportation theretofore provided by Respondent and refused to ride by neans
of said transportation, i.e. in the bed areas of the forenmen's pi ckup trucks.

This protest and refusal to ride in the bed areas of the
pi ckup trucks clearly fulfills the four el enents of a protected concerted
activity.—Z (1) there nust be a work-related conplaint; (2) the concerted
activity nust further sone group interest; (3) a special renedy or result
nust be sought through such activity; and (4) the activity nust not be
unl awf ul or ot herw se i nproper.

The irrigators® protest was certainly work-related, i.e. the neans by
whi ch. Respondent provided their transportation to the work sites. Their
protest and joint refusal to continue unsafe transport clearly furthered their
joint interest in safe transportation for at least the eight irrigators and

perhaps for the

2. Shelley & Anderson Furniture Mg. Go. v. NLRB (9th Qrr.
1974} 497 F. 2d 1200.



other irrigators also. Attaining safe transportation is a specific enough
goal to conply with the third requirenent. Engaging in a work stoppage to
achi eve such a goal cannot be classified as an unlawful or inproper activity
as there was no col |l ective bargai ning contract or a no-strike clause in
effect. n these facts, | conclude that the irrigators participated in a
protected concerted work activity wthin the neaning of section 1152 of the
Act.

A though General CGounsel contends that Respondent suspended or
discharged the eight irrigators fromtheir enpl oynent because of their
protected concerted activity, the record herein does not establish that
Respondent ever di scharged, suspended or laid off the enpl oyees. The only
logical interpretation of the record evidence is that the eight irrigators
were no longer willing to performtheir work for Respondent under the current
working conditions. Wen they expressed such unw | |ingness, Respondent
ordered themoff its property, not because they had engaged i n concerted
activity but because, having failed to i nduce Respondent to provide ot her
neans of transportation, they refused to go back to work.

Respondent ' s position throughout July 8 and the norning of July 9 was
that the irrigators' jobs were waiting for then and that Respondent woul d
continue to provide themw th transportation by pickup truck to their
respective work sites. As the irrigators refused to accept that form of
transportation, or to travel to their work sites on their own, Respondent
correctly interpreted this action as a refusal to work and therefore, on July
9, through its supervisors Frank Castro and Robert Garcia, ordered themto

| eave Respondent's prem ses.



| find that the eight irrigators when given a choi ce of working al ong
wth, and on the sane terns as, the other irrigators or |eaving the enpl oy of
Respondent, el ected to abandon their jobs. That was the only reason they
stopped working at Respondent's ranch. Respondent did not suspend, |ayoff or
di scharge them An enployer is not required to change the worki ng conditions
of its enpl oyees nerely because a concerted request has been nade by
enpl oyees. An enpl oyer nay not di scharge enpl oyees because they nade such a
request but it does not forfeit the right to termnate themfor refusing to
work after the concerted request has been denied. General Counsel has failed
to prove that Respondent ever discharged the irrigators, and has adduced no
evidence to establish that Respondent's reaction was based on the enpl oyees
concerted activity rather than on their refusal to work.

Fol l owi ng General (ounsel's reasoning to its logical conclusion, the
only way an enpl oyer would be able to avoid coomtting an unfair | abor
practice under these circunstances woul d be to grant any and all concerted
dermands of its enpl oyees for changes in the terns and conditions of their
enpl oynent. If that were the law, workers woul d no | onger need uni ons or
col l ective bargai ning agreenents. Al they would have to do is to refuse to
work until an enpl oyer net their concerted denands for changes in their

wor ki ng condi ti ons.

e e
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V. Respondent's Aleged Refusal to Rehire Francisco Larios as an |rrigator
Because of Hs Lhion Activities and Testinony at an ALRB Heari ng

Respondent ' s Al | eged Harassnent of Franci sco Larios by Chasing Hmas He
Drove Al ong Gopus Road

A Facts

Franci sco Larios had worked at Respondent’s ranch fromJuly 1975 to
July 3, 1978 as an irrigator. There had been no conplaints on the part of
Respondent in respect to the quality of his work during this three year period
of enploynent. He testified that he quit on the latter date of his own accord
because in Larios opinion his foreman was putting undue pressure on him
because he was one of the | eading UFWactivists at Respondent's ranch. He
failed to file any unfair |abor practice charge inthis regard wth the ALRB.
Respondent stipul ated that it had know edge of Larios’ union activities and
his testifying agai nst Respondent before the Board.

In March 1979 Larios returned to Respondent's enpl oy and worked a day
wth a weed-and-thin crewand was then laid off. Larios filed a charge with
the ALRB all eging that discrimnation was the cause of his layoff. After a
hearing, the Board found in his favor and issued an order in July 1980 whi ch
directed Respondent to rehire him Respondent appeal ed fromthe Board' s
deci si on and order.

Soon afterwards Larios filed an application at Respondent's personnel
office for enploynent as an irrigator. Larios testified that the reason he
foll oned that procedure rather than making a job inquiry directly wth an
irrigation supervisor or foreman was that he believed that he was fol |l ow ng
the correct nethod. According to this testinony, his belief was based on

Respondent ' s practi ce duri ng
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the year preceding his quitting in 1978, of job applications bei ng nade
directly to the previous personnel director Seve Hghfelt rather than through
the irrigation forenen

Larios contacted Bob Garcia, Respondent's personnel director four
tinmes inthe fall and wnter of 1980 about his application for irrigation
work. The first tine, Larios tel ephoned Garcia, and wthout providing his
nane, he inforned Garcia that John Perez, an irrigation supervisor, had
advi sed himto speak wth Garcia about an irrigation job opening. Grcia
responded that there was no current opening but perhaps there woul d be work
for irrigators in Novenber or Decenber. Larios inquired whether he shoul d
file an application so when there was an openi ng Respondent coul d contact him
and Garcia answered in the affirnati ve.

A week later, Larios tel ephoned Garcia again, gave his nane, noticed
a pause on the part of Garcia, and then heard Garcia say that there was no
opening at the present tine, but there woul d possibly be one in January or
| ater on.

Anonth later, Larios, again tel ephoned Garcia and that tine Garcia
sai d perhaps there woul d he openings in February or March. Around the first
of the year, Larios once again tel ephoned Garcia repeating the sane request
for work as an irrigator, and recei ved the sane answer fromGurcia that there
was no such vork then availabl e,

Curing none of these conversations did Garcia ever point out to

Larios that the proper procedure to secure enpl oynent as an

3. The only tine Larios failed to identify hinself in his
conversations wth Garcia was the first tinme he contacted him
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irrigator was to directly request work fromRespondent's irrigation
supervi sors rather than filling out an application wth its personnel
depart nent .

In April, the Gourt of Appeals affirned the Board s decision as to
Larios' discrimnatory layoff in 1979 and, in accordance with the Board' s
order, Respondent sent a letter to Larios offering himfull and i nmedi ate
reinstatenent to the weed-and-thin crew Larios tel ephoned Garcia and
requested an extension of two to three days so he could put things in order at
his current enpl oynent and attend to sone personal nmatters. Garcia replied
that such a del ay was acceptable to himbut that he had to secure approval
fromhis superiors and Larios shoul d tel ephone himthe next day. (Larios in
his testinmony coul d not renenber whether the next day was a Thursday or a
Friday.) Larios conplied but Garcia was not in so he tel ephoned the fol |l ow ng
Mbonday. He explained to Garcia about his phoni ng when Garcia had not been in.
The latter reproached himand sai d he shoul d have tried tel ephoning agai n the
sane day. Larios replied that he had sonething el se to do and coul d not stay
by the tel ephone until Garcia returned. Garcia told himto call back |ater,
which Larios did the next afternoon but again Garcia was not in. Larios
called the followng norning and Garcia i nforned hi mthat the weed-and-thin
crew had been laid off and so there was no current opening for himbut in
three weeks work woul d start up again. Larios once again asked for irrigation
work but Garcia answered that since there were fewirrigators working there
were currently no openings.

Later Larios sent a tel egram(Respondent’'s Exhibit 4) to
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Garciawth a summary of the steps he (Larios) had taken in seeking
reinstatenent at Respondent's in April and concluded the telegramwth a
sentence that Garcia had said he would call Larios in My.

h My 4, Larios tel ephoned Garcia but the latter was not in. Larios
left his tel ephone nunber with a secretary, who infornmed hi m Respondent woul d
contact him That sane afternoon Frank Castro, one of the irrigation
supervi sors, responding to an order fromGrcia, tel ephoned Larios and tol d
himto report the next norning to foreman Diego Mrel es’ weed-and-thin crew
Larios inquired about irrigation work and Castro replied that the only work
avai l able was with the weed-and-thin crew Larios said, "If no irrigation,

all right," and agreed to cone to work the next day. However, Larios failed
to report to work the next norning. He testified that the reason for his
failure to do so was because he had to report to work at his current job at
4:00 p.m the afternoon of the tel ephone call and that he had not been given
sufficient tine to notify his current enpl oyer about quitting. Larios
admtted he failed to ask Castro for nore tine before having to report to work
for Respondent. Sonetine during the nonth of June, Larios acconpani ed David
Millarino, UPWfield director, to Respondent’'s ranch where they conversed wth
John Perez, one of Respondent's irrigation supervisors. Larios nentioned to
Perez that Castro had offered bin a job but had not given hi msufficient
advance notice. Perez answered wth only a "Yes". Neither Larios nor Perez
nent i oned anyt hi ng about enpl oynent for Larios in irrigation work.

nh July 8, early in the norning, Larios went to the Lakevi ew conpl ex

and asked Frank Castro whether there was an openinq
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for anirrigator. GCastro said that he knew of none but suggested that Larios
talk to the other irrigation supervisor, John Perez.

Larios drove to the Santiago Ranch and spoke to Fred Andrews about a
job opening inirrigation. Andrews answered that there was no work. Larios
inforned himthat he had received a |etter fromGrcia i n whi ch Respondent
offered himwork. Andrews replied, "Wat?', wth surprise. Larios added that
he had a letter of reference fromhis previous enpl oyer and showed it to
Andrews. Andrews asked himwhy he had not continued in that enpl oynent. Larios
expl ained that he woul d work nore hours and nake nore noney at Respondent's
ranch. Andrews requested Larios to park over to the side and Larios conpli ed.
A nonent | ater Andrews approached Larios and told himto wait, that they were
comng to talk to him After five to ten mnutes John Perez arrived and
conferred wth Andrews. Perez then went over to where Larios was parked and
asked himwhat he wanted. Larios responded that he had cone to see whet her
there was any irrigation work. Perez said there was nothing right then and
Andrews, who was standi ng nearby, termnated the conversation by 'saying to
Larios, "Wl I, you can | eave now nd

Lari os departed and proceeded east on Gopus Road. He noticed that
Fred Andrews was fol l ow ng closely behind himin his blue Cadillac
autonobi l e.  Andrews continued to follow 20 to 30 feet behind the Larios
car, until they approached the Lakevi ew Ranch conpl ex of buil dings, at which

tine Larios sounded his horn so that

4. | credit Larios’ in his description of this conversation
wth Fred Andrews and John Perez and in fact credit all of his testinony
as he testified in a sincere manner and had a good nenory for detail.
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sone workers standing near the road would notice Fred Andrews was tailing him
Larios speeded up to 80 to 90 mles an hour in an attenpt to outdi stance
Andrews, but the latter also increased his speed so as to stay directly behind
him Larios drove into the Metzler Ranch premses 15 mles di stance fromthe
Lakevi ew conpl ex. Andrews followed himin and parked his car nearby. Larios
alighted fromhis car, and approached Andrews and asked hi mwhy he was
followng himsince he was not a crimnal. Andrews replied, "Vl | you said
that.", and added that the reason he was fol | ow ng Larios was that he had
not hi ng el se to do.

Larios left the Metzl er Ranch and conti nued east on the hi ghway
increasing his speed to 100 nph, because Fred Andrews was still immediately
behind him Larios renenbered a friend's garage in Arvin so he drove there
and parked in the garage parking | ot. Andrews parked nearby and sat |ooki ng at
Larios for about 20 minutes and then depart ed.

Fred Andrews' explanation for follow ng Larios was because he
bel i eved that Larios was the person who had tanpered with the nain punp at
Respondent ' s ranch the previous day. An enpl oyee had reported to Andrews that
a red Canaro had been seen the day before | eaving the area where the punp was
located and it was discovered i mmedi ately afterwards that the punp had been
turned on. Andrews testified that if not discovered and corrected, such
tanperi ng coul d have damaged | arge amounts of crops planted at the ranch,
which he valued at 10 mllion dollars. Gonsequently, when Andrews saw Lari 0s
the next norning in a red Canaro he assertedly decided that it was probably

the sane car seen | eaving the punp area, and so he deci ded
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to keep an eye on Larios to see where he woul d go. S He denied traveling at the
hi gh speeds nentioned by Larios, but admtted he drove at a sufficient speed
behind Larios to avoid | osing him Andrews testified that he had anot her

notive for followng Larios; that he was traveling in that direction anyway
since he had a busi ness appoi ntnent at that tine.

John Perez testified that he received a call fromFred Andrews to
cone and talk to Larios. Wen he arrived at the Santiago Ranch site he
conferred wth Andrews first and then went and tal ked wth Larios. Andrews
denied that Perez talked to himbefore Perez spoke to Lari os.

B. Analysis and Concl usi on

| have deci ded to consider these two allegations, of the refusal to
hire and the chase incident, together since Respondent’'s conduct in both
incidents reflects its attitude toward Franci sco Lari os.

General Gounsel has al |l eged that Respondent viol ated section 1153(c)
and (d) and (a) inregard to both allegations and the record reflects that
Respondent failed and refused to rehire Larios as an irrigator or reinstate
himon the weed-and-thin crew and intimdated himby Fred Andrews' hi gh-speed
aut onobi | e pursuit, because of Larios’ union activity and because he filed

charges, and testified, agai nst Respondent in ALRB proceedi ngs.

5. Inresponse to ny questi on about whether he thought the UFWm ght
be behind this attenpt to sabotage Respondent's irrigation, systemFred
Andrews replied, "To be very honest wth you, it was the fact that they
tanpered wth the heart of our irrigation system If it was the UFW that's
real ly their business. M/ concern was, don't tanmper wth the irrigation, |
don't care who you are.”
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Section 1153(c) provides that it is an unfair | abor
practice for an agricultural enployer by discrimnation in regard to hiring or
tenure of enploynent, or any termor condition of enpl oynent, to encourage or
di scour age nenbership in any | abor organi zation. S nce both allegations
concerned Respondent’' s reactions to Larios' request for work, they are clearly
governed by section 1153(c), (d) and (a), assumng that Respondent's acts and
conduct herein were based on Larios' union activities and his filing charges
and giving testinony in ALRB proceedi ngs.

In cases of this type, the General Gounsel has the burden of proving,
by a preponderance of the evidence, that the enpl oyee engaged in the union, or
other protected, activity and that the enpl oyer had know edge t hereof.
Respondent stipul ated to those facts.

General ounsel nust al so prove causal connection between the
enpl oyer' s know edge of the protected activity and its subsequent
discrimnatory action(s) agai nst the enpl oyee.

The ALRBin Q P. Mirphy Produce G. dba Q P. Mirphy & Sons 7 ALRB
No. 37, has adopted the reasoning in the M.RB case Wight Line which in effect

affirns the "but for" rule. In other words General Counsel nust prove that
Respondent woul d have rehired Larios if he had not been active in the UFWand
if he had not filed charges and testified agai nst Respondent before the ALRB.
There are various indications of unlaw ul discrimncation.

FHrst of all, to be sure, if Respondent had not intended to bl ock
Larios' rehire, Bob Garcia at least in one of the four tel ephone calls Larios

nade to hi mbetween Septenber 5, 1980 and
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January 1, 1981, in all probability would have told Larios not to depend on a
witten application and tel ephone calls to the personnel departnent for a job
as anirrigator and that the proper procedure to obtain such work was to apply
directly to the irrigation supervisors and/or forenen. A so, had Respondent
not sought to discourage or prevent the rehire of Larios, Garcia woul d nost
likely have told himduring at |east one of the four tel ephone conversations
that the best tine to apply for irrigation work was in May and June. A though
Garcia "thought" he had done so, | credit Larios' testinony that he had not.§/

QGontrary to Respondent’'s contention in its post-hearing brief, Larios
did request irrigation work at the right tine of the year. He requested
irrigation work fromGarcia when they were in contact wth respect to the
Board' s reinstatenent order during the |ast ten days of April and he requested
such work fromGastro on My 4 when Castro inforned hi mof the weed-and-thin
Crew openi ng.

Furthernore, the manner in which Respondent treated Larios in respect
to the Board s reinstatenent order shows that it had no desire whatsoever to
have Larios return to its enploy in any capacity. The whol e scenario
surroundi ng the so-called offers of reinstatenment indicates a design to nmake
the offers difficult or inpossible to accept.

Lari os responded i nmedi atel y to Respondent’'s |etter containing

the offer for reinstatenent and nade a reasonabl e

6. Garcia's failure to nention anything about the My and June
dates is very much in keeping with his tight-nouth policy wth Larios about
the correct nethod to apply for irrigation work.
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request, for a 2, 3 or 4 day delay in reporting to work, to allow him
sufficient tine to give notice to his current enpl oyer and to put his things
inorder. Grciainformed himthat he would find out about it fromhis
superiors and asked Larios to tel ephone the next day. During the next five to
si x days, Larios received no concrete answer, just an undeserved scol di ng from
Garcia for not repeating a phone call on one day, and then Garcia' s delay in
inquiring of his superiors about permssion for the 2, 3 or 4 day |ead tine
sufficient delay so that the work ran out on the weed-and-thin cremw h My 4,
Lari os nmade a new contact wth Respondent about irrigation work and | ate that
afternoon Castro, under instructions from@Grcia, tel ephoned Larios to tel
himto report to work the next norning. Garcia knew about Larios' need for the
lead tine but he still had Castro extend the offer to Larios wth extrenely
short notice. There is a very strong inference that this job call was wel

cal cul ated to make the offer of reinstatenent difficult or inpossible for

Lari os to accept.

It is true that Larios failed to informGCastro about having to work
the 4 p.m shift at his current enpl oynent on the day of the "offer", and
failed to ask for the needed two to four day reporting tine del ay, but Larios’
failure in that respect in no way justifies Respondent's cavalier conduct,
conduct designed to make it unlikely that Larios woul d be able to accept the
purported offer of work. As Respondent was apparently anxious to find out
whether its ruse had produced the desired results, Castro went out early the
next norning to check whether Larios had reported to work.

Fred Andrews' |ong and persistent autonobile pursuit of
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Larios on July 8 al so creates a strong i nference that Respondent was
determned to discourage and restrain Larios fromseeking rehire. On that day,
Larios did at last followthe proper procedure to apply for irrigation work
and ended up the object of an intimdating pursuit at hi gh speeds for

approxi nately 25 mles by one of the Respondent's owners. He inquired of this
owner the reason for the chase and in effect recei ved no expl anation. However
one of the reasonabl e foreseeabl e effects of such coercive treatnent woul d be
to di scourage himfromaski ng for enpl oynent agai n.

(n the norning of the chase, Larios had inquired of Castro about
obtaining irrigation work and was referred to Perez. Larios then went to the
Santiago Ranch and encountered Fred Andrews, who, upon hearing Larios' request,
inmedi ately tried to di scourage hi mfromseeki ng work at Respondent's ranch,
by asking, "Wy not stay at your present job?'. Andrews then called Perez
purportedy to attend to Larios' request for work. Perez arrived, and
conferred wth Andrews and presunably | earned that Larios was asking for
irrigation work. Instead of announcing to Larios the lack of irrigation work
at that tine, he inquired "Wat do you want?" Larios repeated his request for
irrigation work. Immediately after Perez responded in the negative, Andrews
ordered Larios off the ranch. The breakneck pursuit by autonobile followed

i medi atel y thereafter.z/

7. Andrews denied he knew Larios but his treatnent of Larios at the
Santiago Ranch and i medi ately thereafter indicates he knew exactly who Larios
was. Andrews' surprise that Larios had been offered a job at Respondent’s,
his suggestion that Larios remain at his current job, his stern command for
Larios to | eave the ranch i medi atel y and the ensuing relentl ess hi gh speed
pursuit all support this concl usion.
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Andrews testified that Larios travel ed at a high speed while he
traveled at a discreet speed but he admtted that he was abl e to keep Lari os'
autonobile in sight. This is illogical and would not |ikely have caused
Larios to stop, alight fromhis vehicle and ask Andrews why he was fol | ow ng
him It is clear fromthe record that Andrews tailgated Larios at a high rate
of speed, an action clearly calculated to intimdate him

In his testinony, Andrews contended that the only reason for the
pursuit was because he thought Larios, due to his driving a red Ganaro, was
the person who had tanpered wth the irrigation punp. |If that were the case,
the | ogical course of action woul d have been for Andrews to informlLarios of
hi s suspi cions and to warn himabout the | egal consequences for Larios or
anyone el se who engages in any such malicious mschief. But at the tine of
the pursuit, Andrews said nothing of the kind, but nerely nade the conpl etely
i npl ausi bl e staterment that he had fol l oned Lari os because he had not hi ng el se
to do.

These acts and conduct of Respondent, when taken all together it,
establ i sh by a preponderance of the evidence that Respondent was determ ned
not to rehire Larios and, since Larios had been a conpetent irrigator for
three years at Respondent’'s ranch, w thout any criticismof his work, and had
i ndi cated on nunerous occasions his desire to go to work for Respondent as an
irrigator, he would nornmal |y have recei ved nuch different treatnent from
Respondent than he did. The only logical basis for such discrimnatory
treatnent was his union activities, (the nost recent one being his

acconpanyi ng UFWorgani zer MIlarino to Respondent's
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fields in June and bei ng there observed by supervisor John Perez) and his
seeking redress fromthe ALRB agai nst Respondent .

Accordingly, | conclude that Respondent violated section 1153(c), (d)
and (a) of the Act by its discrimnatory treatnent of Franci sco Larios on each
occasi on when he applied for enpl oynent as anirrigator in April, My and July
1981.

Respondent argues that General Gounsel nust prove that a job as an
irrigator nust have been avail abl e during the period Respondent allegedly
discrimnated agai nst Larios, that is, fromJanuary 1 to July 8, 1981, and
that the enpl oyer hired others during that period to fill vacant jobs for
whi ch Larios properly applied, and that otherw se no viol ation can be found.
In the instant case, | have found that Respondent discrimnated agai nst Larios
but, according to Respondent's argunent, if an enpl oyer for any reason fails
to hire another person for the job sought by a discrimnatee between the
discrimnatory action and a hearing on the issues the enpl oyer shoul d escape
liability conpletely. | disagree. The failure of the General Counsel to
prove that Respondent hired an irrigator between January and the hearing in
Qct ober 1981 does not foreclose the finding of a violation as to Lari os.
However, it nay be a factor for the Board's Gonpliance Gficer to consider in

determning the starting date of the back-pay period.

/
/
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M. The Allegation that Mke Andrews Al egedly Drove Hs Vehicl e Dangerously
dose to the A cketing Enpl oyees in Oder to Harass Them

A Facts

Pabl o Altamrano, a striking enpl oyee, testified that during the
first fewdays of the strike he and other strikers were patrolling on the
Gopus Road shoul der in front of Respondent's Santiago Ranch office. n
various occasions, Mke Andrews and Dave G ey drove their pickup trucks at a
high rate of speed close to where the pickets were wal king. Two wheel s of
their vehicles were on the road pavenent and the two other wheel s were off the
pavenent so that dirt, rocks and dust were scattered at the pickets.

In his testinony David Gey denied ever driving his pickup cl ose
enough to the pickets to throwrocks and dirt at them or driving wth any
wheel of his pickup on the shoul der of the road. Mke Andrews al so deni ed ever
driving a notor vehicle at the pickets intentionally and said that the only
tine he drove on the shoul der of the road was to give a tractor adequate room
on the road but that he never did that where any pickets were | ocat ed.

In the conplaint, General Gounsel alleged that one of the victins of
a reckl essly-driven pi ckup truck was stri ki ng-enpl oyee Jose Lopez. A though
General (ounsel called Lopez to testify on other matters, he was not asked any
questions about the alleged incidents involving pickups driven by Dave Qey or
M ke Andrews.

B. Analysis and Goncl usi on

General Gounsel has the burden to prove by a preponderance of the
evidence, the truth of the allegations in the conplaint.

The determnation of the truth of the allegation hereinis
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strictly a question of credibility. There is uncorroborated evi dence by one
of the strikers, Pablo Altamrano, about the alleged dangerous dri ving.
Furthernore, General (ounsel failed to ask Jose Lopez, the enpl oyee naned in
the conplaint in respect to this allegation, questions about these driving
i ncidents al though he was asked to testify about other natters.

(n the other hand, Dave Qey and Mke Andrews both credibly testified
that they had never driven their vehicles off the paved road at the pickets.

The phrase "preponderance of the evidence" is usually defined in
terns of probability of truth; e.g. such evidence as, when wei ghed wth that
opposed to it, has nore convincing force, and fromwhich it results that the
greater probability of proof lies therein.

In weighing the evidence herein, the proof indicating that Gey and
Andrews drove near the enpl oyees in a nmanaci ng nanner had no nore convi nci ng
force than the proof that they did not. Accordingly | nust find that General
Qounsel has failed to prove this allegation by a preponderance of the evi dence

and therefore | recommend that this allegati on be di sm ssed.
/

/

/
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MI. Aleged D scrimnation Agai nst Franci sco Luevano in Job
Assi gnnent s

A Facts

Franci sco Luevano was the representative of the tractor drivers
during the coll ective bargaini ng negoti ations between Respondent and the
UFWwhi ch took pl ace between February 1981 and July 8, 1981. g He had
wor ked for Respondent as a tractor driver for five years. Hs imedi ate
supervisors were the brothers Jesus and Leonel Terrazas.

Luevano testified that after every occasion he attended negoti ati ons
sessions, his forenmen would invariably return himto a different job
assignnent rather than to the one he had been working prior to the sessions.
He clained that this practice was not followed wth other workers and that the
reason for it was that he was a union activist and was the uni on negoti at or
for the tractor drivers. He also testified that the forenen failed to assign
himtractor work in the hi gher-payi ng veget abl e assi gnnent 59/ because of
his activities on behal f of the union.

In January, Luevano drove a tractor in the lettuce fields. In

February, the negotiations started while Luevano was working in

8. Luevano was appoi nted such representative in I\bvelnber 1980.
Respondent sti pul at ed t hat Resgondent had know edge of Luevano's union
activities and also the fact that he had filed several unfair |abor practice
charges wth the ALRB and in connection therewth had testified at hearings
before said agency. In March 1981 Luevano al so protested to various
supervi sors at Respondent's including Bob Garcia, Respondent's personnel
director, about hinself and other workers being obliged to work on Sundays.

9. Tractor work on vegetables (lettuce, nelon, etc.) was paid at

the rate of $6.00 per hour while non-vegetabl e work, i.e. cotton was only paid
at the rate of $4.92 per hour.
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the nelons. After February, Luevano worked al nost exclusively in the cotton
fields, wth the exception of several days when he worked in the yard
repai ring and adj usting tractors and ot her equi pnent.

Luevano testified that on one occasion he replaced a tractor driver
by the nane of Avelino de | a Torre who was absent and, upon the latter's
return, he was sent to his previous assi gnnent and Luevano was assi gned
different work. Luevano al so testified that on another occasion Janes
Avarez, a tractor driver, was absent and upon his return he went back to his
previ ous assignment while his replacenent was sent el sewhere. However Luevano
testified to no other simlar incidents. Carlos Heredia, a tractor driver,
testified that during the Spring of 1981 Franci sco Luevano was the only
tractor driver who was not returned to his previous assignnent after an
absence but failed to provide concrete exanples. He admtted though that
Luevano was absent one to three days while the other tractor drivers woul d be
absent only one day at a tine.

After Luevano returned fromthe | ast negotiation session or. July 7,
1981 (the strike commenced two days later), Jesus Terraza assigned hi mto work
inthe yard to renove a bar fromthe sprayi ng nachi nes used i n the cotton.
Luevano protested and asked why he was not being returned to the job
assi gnnent which he had just prior to the negotiating session. He added that
there was work available in the nel ons and he shoul d be assi gned t here.
According to Luevano' s testinony, Terrazas replied that he did not want to
give himthat work because he had participated in the negotiations. Luevano
refused to performthe work in the yard and Terrazas told himthat he woul d be
laid off. Luevano and Terraza then conferred wth Bob Garcia and Luevano

expl ai ned that he had sufficient qualifications

-27-



to work in the nelons and Terrazas confirned that fact to Garcia, but added,
"W don't want himin the vegetabl es and he knows why." To this, Luevano
replied in effect that he knew the reason and it was that the two tractor
drivers assigned to that work took care of the work so it woul d |ast | onger
and if Luevano were assigned the work he would do it faster and the conparison
woul d not be favorable to the two incumbent tractor drivers, so the latter
woul d prefer not to have hi maround.

Garcia tol d Luevano he woul d 1 ook into the matter but directed
himto performthe work assigned to himby Terrazas.

Jesus Terrazas admtted in this testinony that he and his brother
Leonel assigned Luevano different tasks after he returned fromnegotiations,
that Luevano on such occasi ons conpl ai ned and that they then expl ai ned the
reasons to him i.e., the inconveni ence caused by his being absent and tried
to assure himthe reassignnents had nothing to do wth his being the union
negotiator. Terraza poi nted out that Luevano had worked slightly nore in the
vegetabl es in 1981 than in 1980. Luevano confirned that fact in his own
testi nony when he sai d he had worked 85-90%of the tine in the cotton in 1980
and 80 to 85%of the tine in the cotton in 1981. Terrazas admtted assigning
Luevano to change the bars on the tractors in July 1981 but explained that it
was Respondent’s policy to rotate the yardwork anong all the tractor drivers.

Anost all of the tractor drivers were active in the union and
Respondent had know edge of that fact. Seniority was utilized for |ayoffs and
rehires but ability was the criterion used for job assignnents. Approxinately

seven tractor drivers had nore seniority than Luevano.
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B. Analysis and Goncl usi on

The General Gounsel has the burden of establishing the el enents whi ch
go to prove the discrimnatory nature of the enployer's action ... inthis
case the assignnent of work to Franci sco Luevano. To establish such a prima
faci e case, General (ounsel nust show by the preponderance of the evidence
that the individual engaged in union acitivites, that Respondent had know edge
of such activity and that there was some causal connection between the
protected activity and the resultant discrimnatory assignnents. The state's
hi ghest court, as well as the ALRB and the NLRB, have hel d that the standard
to be applied is whether the enpl oyer's conduct, (in this case the failure to
permt Luevano to finish his work assignnents every tine he returned from
negoti ati on sessions), woul d not have occurred "but for" his known uni on
activity. o

Needl ess to say, Luevano was very active in the union, i.e.
representative of the tractor drivers at the collective bargaini ng
negotiations and, furthernore, Respondent stipulated to his long history of
union activities and filing charges wth the Board, and Respondent's know edge
t her eof .

So the only issue to decide is whether there was a causal
connection between his protected activity and the work assi gnnents fol | ow ng

his negotiation sessions. Wul d Respondent have nade hi s

10. Martori Brothers Dstributors v. Agricultural Labor Rel ations
Board (1981) 29 Cal.3d 721, citing Wight Line, a division of Wight Lines,
Inc. (1980) 251 NLRB No. 150, 105 LRRB 1169, Royal Packi ng Conpany V.
Agricul tural Labor Rel ations Board (1980) 101 Cal . App. 3d 826.
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work assignnments in a different manner if he had not been a union activist?

In order for General (ounsel to prove that Luevano recei ved
discrimnatory treatnment, he would first have to show that Respondent engaged
inadfferent practice wth respect to non-union tractor drivers' work
assignnents in situations where they returned to work after an absence of one
tothree days. Thisis adifficult task since alnost all the tractor drivers
are union activists and nost of themonly mssed work one day at a tine.

Luevano and his co-tractor driver Carlos Heredia both testified that
Respondent has a general practice of reassigning workers to their previous
tasks after absences and that Luevano was the only exception. However only
Luevano testified about two actual occasions of this alleged practice. O one
of the two occasi ons Luevano repl aced Avelino de la Torre and upon the
latter's return Luevano had to cede the assignnent back to de |a Torre.
However no evi dence was presented as to the presence or absence of de | a
Torre's union activities.

It could be argued that Respondent singled out Luevano fromall the
other pro-union tractor drivers because he was the nost active and for that
reason di scrimnated against him However there is no evidence of that as
General Gounsel failed to offer proof of incidents where any union activists
reported to work after a one, two, or three day absence and were returned to
their previous assignnent.

Moreover the tractor forenen, Jessie and Leonel Terrazas credibly

testified that the reason they failed to reassi gn Luevano
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to his previous tasks was sinply the i nconveni ence of swtching tractor
drivers on the sane work assi gnnent because a certain anount of continuity was
needed to avoi d m st akes.

As General Qounsel has failed to show any disparate treatnent by
Respondent of Franci sco Luevano in respect to work assi gnnents and Respondent
has supplied a |l egitinate business reason for its assignnent practices, | find
that there was no causal connection between Respondent’s work assignnents of
Luevano and his union activities and/or his recourse to the ALRB.

However General (ounsel argues that Respondent al so failed to assign
Luevano the better-paying vegetabl e tractor work because of his union activity
and his recourse to the ALRB. General Gounsel presented evi dence of an
I nci dent when Luevano was assigned to | esser paying work in the yard when
there was tractor work available in the vegetables, i.e. carrots.

However Luevano hinsel f testified that he worked nore in the
vegetables in 1981 than he did in 1980. Mreover Jessie Terrazas, one of his
forenen substantiated that fact. Furthernore Luevano hinself testified to why
Respondent declined to assign himto the vegetable work. It was that if he
were assigned to the vegetabl e work he woul d show up the two tractor drivers
custonarily assigned to such work by his superior performance and consequent|y
these two tractor drivers would prefer not to have hi maround. It woul d
appear fromthat testinony that the Terrazas brothers refrai ned fromassi gni ng
Luevano the veget abl e work because they w shed to placate the two veget abl e
tractor drivers. That would not constitute a discrimnatory or unl anf ul work

assi gnnent under the
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ALRA since it has no basis in, or relation to, union activities or other
concerted activities.

Accordingly, | find that Respondent did not violate sections 1153(c),
(d)y or (a) of the Act inits work assignnents to Franci sco Luevano and

therefore | recormend that this allegation be di smssed.

MIl. Respondent's Agents Allegedy Pursued Larios and Hierta on July 10 so
as to Harass Them Because of Their Activities on Behal f of the UFW
A Facts

Afredo Hierta went to work as a tractor driver for Respondent on
July 10, 1981 the second day of the strike. During the previous eveni ng
Leonel Terrazas, one of Respondent's tractor forenen, had contacted hi mabout
tractor work and he had accept ed.l—ll He reported to work at 6:00 the next
norni ng and worked 4"5 hours driving a tractor. At about 10:30 a.m Terrazas
told himhis friends had wal ked out on strike. Huerta thereupon drove the
tractor to the shop area and joi ned the picket I|ine.

Later the same day at about 3:30 p.m Francisco Larios and A fredo
Hierta decided to drive in Larios® red Canaro west al ong Copus Road to see
whet her any strikebreakers were working. They drove a mle past the Santiago
office, turned around and, as they passed the Santiago office again, Mke
Andrews, (son of one of the Respondent's owners Fred Andrews) driving a white

Sam Andrews pi ckup, pul led out onto Gopus Road and began to followthemat a

11. Terrazas testified that he nentioned to Huerta about the strike
when he cal | ed hi mabout the job opening.
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very cl ose di st ance.1—2/ Larios and Hierta arrived at the Lakevi ew conpl ex and
parked their car in the parking | ot of the church just opposite the conpl ex,
and observed M ke Andrews park nearby on the shoul der of the road. They |eft
the parking | ot and drove west once again on (opus Road and noticed that a

bl ue aut onobi | e driven by Fred Andrews had joi ned the white pickup in the
surveillance, the forner vehicle tailgating themand the |atter vehicle about
five feet in front of them The three vehicles proceeded in that nanner west
on Gopus Road for about 3 to 4 mnutes. Larios and Hierta decided to take
neasures to extricate thensel ves fromtheir unwanted "escort” predi canment and
pulled inat afriend s (Frank Pulido) trailer house whi ch was adjacent to
Qopus Road. They observed the two vehicles that were followng thempark a
short distance away. They asked Pulido to observe the two vehicles that were
escorting them"just in case sonethi ng happened'. They entered Pulido's
trailer and Hierta tel ephoned the sheriff's office which referred himto the
Hghway Patrol. He was inforned by the latter agency that nothing coul d be
done about the pursuit since none of the escorting vehicles had actual ly tried

to ramtheir vehicl e.l—?’/

12. Mke Andrews testified that he first observed the red Canmaro
sl ow ng down al ong Gopus Road near where the irrigation punps were | ocated and
then speeding up. He suspected that the occupants mght be pl anni nP t o damage
the punps so he decided to keep a "very casual eye" on themand fol | oned t hem
at a 100 yards distance. After a short tine he ceased fol |l ow ng and commenced
toinspect pipes inthe field Shortly thereafter he received a radio call
fromhis father, Fred Andrews, who requested himto join himin keepi ng track
of the sane red Ganaro.

13. The parties stidpul ated that Frank Pulido' s testinony woul d be

that Larios and Hierta stopped on that date at his trailer house, nade the
tel ephone cal ls and that he observed Respondent's vehicl es parked near by.
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Wiile Larios and Hierta were at Pulido' s trailer house, Fred Andrews
parked his vehicle at the edge of the road, while Mke Andrews drove away but
soon returned with guard Dave G ey driving anot her conpany pi ckup. Fred
Andrews thereupon left the area. Larios and Hierta drove out on (opus Road
again, this tine in an eastward direction, and i nmedi ately Mke Andrews and
Dave G ey boxed themin, Qey driving ahead of themand Mke Andrews driving
behi nd t hem

By that tine, Larios and Hierta were very fearful since Respondent's
two vehicles continued to | ead and fol l owthemand thus bl ock themin
whi chever direction they travel ed. They were especially afraid that
Respondent ' s vehicles woul d attenpt to force themoff the road and that an
acci dent woul d occur. They turned off Gopus Road onto a dirt road in the
fields and proceeded at 65 mles per hour in an attenpt to lose their
pursuers, but one of Respondent's pickups was able to stay cl ose to them
They turned their autonobile back toward Gopus Road and stopped near two
houses wth the idea of tel ephoning for help. No one was hone at one house
and the other had no tel ephone. Manwhile Mke Andrews and Dave Q ey parked
nearby and conferred. Larios and Hierta decided to nake one final attenpt to
escape. Larios accelerated his vehicle quickly, reached CGopus Road and
proceeded east on (Gopus Road at approxinately 100 mles per hour wth,
according to their testinony, Mke Andrews and Dave Qey fol | ow ng
approxi nately ¥2mle behind. Larios and Hierta went through a stop sign at the
intersection of Gopus and Qd Rver Road, continued on to a crossroad, nade a

right turn and no | onger were abl e to see Respondent's vehi cl es.
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B. Analysis and Goncl usi on

General unsel all eges that Respondent's agents Gey and the two
Andrews pursued Larios and Hierta on July 10 because of their union activities
and therefore viol ated section 1153(c) of the Act.

The only know edge Respondent had of Hiuerta' s union activity was his
wal king off his job the first norning of his enpl oynent and j oi ning the pi cket
line. Respondent's know edge of Larios' union activities has al ready been
establ i shed wth respect to another allegation in the conplaint herein. (See
Part V, Analysis and Qonclusion.) In discussing said allegation, | found that
Fred Andrews had pursued Larios just two days previous to di scourage or
prevent himfromapplying for irrigation work or reinstatenent at Respondent's
ranch because he did not want to hire hi mbecause of his union activity.

It was the sanme Fred Andrews who spotted the red Canaro two days
| ater and originated a second chase, this tine instructing his son to join
therein. The two Andrews "escorted" Larios and Hierta westerly al ong Gopus
Road, one driving directly in front of, and one directly behind the Canaro.
Respondent has tried to mnimze this initial part of the chase in its post-
hearing brief, which is logical fromits point of viewsince neither of the
Andrews testified about followng the red Camaro before Larios parked it in
front of Frank Pulido' s trailer house. | amunpersuaded by Respondent's
argunent because if it were true it is highly unlikely that Larios and Hierta
woul d be so frightened that they woul d tel ephone the sheriff's office and the

H ghway Patrol to seek protection. Frank
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Pulido' s stipulated testinony confirns the fact that Larios and Huerta st opped
at his trailer house and nade tel ephone calls. Pulido al so saw the two Andrews
sitting in their vehicles a short di stance away.

| discredit Dave Qey's and Mke Andrew s testinony that they
followed the red Canaro at a discreet distance after they left the Pulido
trailer area, rather than boxing it in. If it were true about the discreet
distance/ it is highly unlikely that Larios would have turned off the road and
into the fields and travel ed at a dangerous 65 mles per hour in an obvi ous
attenpt to escape the pursuers.

Inits post-hearing brief/ Respondent argues that it had a legitinate
busi ness reason to pursue and that was to protect its property. Respondent
points out that two days before, a red Canaro had been reported near i nportant
irrigation equi pnent that had recently been tanpered wth so Respondent had
the right to observe and follow an autonmobile it believed to be the sane one,
and to thus nmake sure no further sabotage of its irrigation equi pnent
occurr ed.

I f Respondent had been notivated only by this alleged desire to
protect its property, it is highly unlikely that Gey and the two Andrews
woul d have conduct ed thensel ves in such a nanner. It woul d appear that the
| ogical way to achieve its purportedly legitimate goal woul d have been to
followthe red Canaro at a discreet distance, and to approach and i nform
Lari os and Hiuerta, at one of the three stops, of the reason for the
survei |l lance and to expl ain that anyone who was caught danagi ng conpany
property woul d be arrested and prosecuted for crimnal activity. It is true
t hat
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Mke Andrews did act according to that criterion of protecting Respondent's
property when he first observed the red Camaro and began to followit at 100
yards distance, observing it slow ng down and speeding up. However, it
appears fromthe record that i medi ately after Fred Andrews communi cated wth
his son Mke about the red Camaro and they united their efforts, the cl ose
pursuit and boxing-in comenced. A strong inference can be nade that Fred
Andrews was the instigator of these extrene neasures and that he was noti vated
by his anti-union hostility toward Larios and his intent to drive Larios away
fromRespondent's property either as a job applicant or a striker.

There is sone dispute as to what occurred after Larios and Hierta
| eft the two houses next to Gopus Road and nmade their successful escape from
the pursuers. They testified that either Andrews or Qey continued to fol | ow
themal ong Gopus Road for a while but Gey and the two Andrews deni ed they did
so. Perhaps Larios and Hierta mstook ot her Respondent pickups that happened
to be traveling eastward on (opus Road at that sanme tine because of their
simlar appearances to the erstwhile pursuers. However, at what point the
chase termnated is inmaterial to ny determnations with respect to the basis
for Respondent's acts and conduct, so | need nake no resol ution in that
respect .

Respondent argues that the testinony of Larios and Hierta's is
suspect for various reasons. Respondent points out that Hierta had no reason
to be afraid of Qey and Mke Andrews because Hierta is an ex-Mrine who knows
the nartial arts, and therefore shoul d have approached themat Pulido' s

trailer area or at their last stop
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(at the two houses next to (opus Road) and asked themthe reason for the
pursuit. However, Hierta had been out of the Marines for sone years and from
ny observation at the heari ng was overwei ght and out of condition. Both
Hierta and Larios were a substantially srmaller than Gey and Andrews, who were
both over 6 feet tall and 200 Ibs. Furthernmore, | woul d not inagine Larios

ei ther suggesting or approving such a tactic after the sarcastic renark he
recei ved two days before fromFred Andrews when he nade a simlar request for
an expl anation for the chase.

Respondent argues that the actions of Larios and Hierta in stopping
at Pulido' s house, accelerating as they |eft, and speeding through the fields,
reasonabl y hei ght ened suspi ci ons of Respondent's personnel. | find it is
unli kel y to have had such an effect since any reasonable interpretation of
Lari os and Hiuerta' s conduct as aforenentioned, woul d be that of a frightened
reaction to Respondent's relentless pursuit.

Respondent asserts another reason to suspect Lario' s and Hierta' s
testinony is certain inconsistencies. However, upon close analysis | find
themto be nerely nornal variations in the verbal descriptions of events and
not inconsistencies at all.

Accordingly I find that Respondent viol ated section 1153(c) and (a)
of the Act by it followng and intimdating Larios and Hierta because of

Lari os' union activities. /
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IX The Alegation that Mke Andrews and Respondent's Quards
Alegedly Harassed and Threatened Srikers Wth Quns, Rfles and Kni ves

A Facts

Franci sco Larios and Alfredo Hierta testified that they observed a
rifle in the back w ndow of Mke Andrews' pickup truck while he was pursui ng
themon July 10. However they testified that the rifle was no | onger visible
there during the second part of the autonobile pursuit episode.

Andrews admtted that he carried under the seat of his pickup truck a
shotgun for bird hunting purposes at the ranch in the evening. However he did
not renenber whether he had it in his vehicle on July 10 whil e he was
followng Larios and Hierta. He admtted that it was a possibility. Dave
Qey testified that he had seen Mke Andrews carry a shotgun in the back
w ndow of his pickup truck but he had not seen it on the day of the pursuit.
However Qey had not joined in the chase until, according to Larios' and
Hierta' s testinony/ a point when the rifle was no | onger visible through the
back w ndow of the pickup truck.

General Gounsel failed to call Juan Qozco, who had beer, naned in
the conplaint as a striker who had al |l egedly been harassed and t hreat ened by
M ke Andrews and Respondent's guards wth the abovenentioned weapons. The
other striker listed, who allegedy had been harassed and t hreat ened, was Jose
Lopez who was call ed by General Counsel to testify on other matters in this
heari ng. However General Gounsel failed to ask himany questions about the

all egations, herein in question.
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B. Analysis and Goncl usi on

Mke Andrews admtted carrying a shotgun in his pickup at tines
al beit under the seat and was not sure whether he had it wth himduring the
chase. However Qey testified that Andrews carried the shotgun in the pi ckup
back wi ndow Larios and Hierta both testified seeing it there during the
chase but only during the first part of the pursuit. It is evident fromthis
testinony that Andrews actual |y carried the shotgun, visible through the
pi ckup w ndow at least during the first part of the chase, but thereafter
probably placed it under the seat or renoved it fromthe pi ckup.

General Gounsel alleged in the conplaint that Juan O ozco and Jose
Lopez had been threatened w th vari ous weapons by Mke Andrews and/ or guards
but did not call either of those two enpl oyees to testify in that regard.

| find that Andrews' carrying a shotgun in the back w ndow of his
pi ckup for part of the tine he was chasing Larios and Hierta does not by
itself anount to unlawful coercion or restraint of agricultural enployees. |
also find that in all probability Andrews carried the shotgun in his pi ckup
truck not tointimdate strikers but for the |legitinate purpose of hunting

birds. Accordingly, | reconmend that this allegation be di smssed.

/

/
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X The Allegation that Respondent Supervisors Interfered Wth URW
Respresentative Maurilio Wias in Hs Gonversation Wth Repl acenent
\Vr ker s

A Facts

h July 10, 1981, UFWrepresentative Maurilio Wias was driving al ong
Gopus Road and stopped to join one of the strike | eaders, enpl oyee Franci sco
Iniquez, in talking to sone repl acenent workers. Wias conversed wth the
workers for approximately ten mnutes in a peaceful and friendly nmanner.
Suddenly Personnel Drector Bob Garcia arrived and shouted at the repl acenent
workers that they should not let Wias stop themfromworking since he had
no right to do so. Grcia accused Uias of hol ding the workers by force.1—4/
By that tine a deputy sheriff, who had been in close proximty ever since
Garcia had arrived, approached the group and Uias saidto him "Wy is Garcia
here to provoke ne? Send himout of here." The deputy sheriff thereupon
asked Garcia to leave pointing out to himthat it would be better for himto
do so and thereby avoid any problens. Garcia conplied and depart ed.

Uias continued to converse wth the repl acenent workers in an
amabl e fashion. A short while later, Fred Andrews approached Ui as,
interrupted his conversation wth the workers, and stood face to face wth him
and said, "You do not have any balls", three or four tines. Mrio Vargas, a

fell ow UPWrepresentative pull ed on

14. Garcia testified that he told the workers that they had every
right to work the sane way the strikers had to strike. Garcia also testified
that all during the tine he was at the group a short stocky URWrepresentative
stood directly behind himand continued to direct a streamof vul gar epithets
at him so much that he was fearful that he mght resort to force against his
person. |t appears fromother testinony that the UFWrepresentative on
question was Mari o Vargas.
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Uias sleeve and said to him "He is trying to provoke you." Andrews turned
toward the repl acenent workers and told themto go to the office because he
wanted to talk to them Wias and Vargas then departed.

Fred Andrews testified at the hearing on other natters but
Respondent ' s counsel failed to ask himany questions about this incident.

B. Analysis and Goncl usi on

To constitute a violation of section 1153(a) of the Act (8(a)(l)
under the NLRA) an enployer's notive is inmaterial as long as its acts or
conduct, reasonably tends to interfere wth, restrain or coerce enpl oyees in
the free exercise of their rights under section 1152. 15/

In the instant situation, the 10 to 15 nonstri ki ng enpl oyees had
decided to remain al ongside a public road and listen to union representative
Maurilio Wias talk to themabout the strike. It is apparent, therefore, that
they were freely exercising their rights as guaranteed under the Act.

Robert Garcia, Respondent's personnel director, arrived, interrupted
the conversation and told the workers that they should not let Wias stop them
fromworking, that Wias was holding themby force and that they had just as
much right to work as the strikers had to strike.

In so doing, Garcia did not coerce or restrain the enpl oyees wth

respect to their right to i nformthensel ves about the

15. Anerican Frei ghtways Go. (1959) 124 NLRB 146, 44 LRRV 1302.
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strike but he certainly interfered wth that right. The Board considers the
right of enployees to | earn about the issues of a strike as extrenely

inportant, as evidenced by its holding in Bruce Church 7 ALRB Nb. 20, and

Qowers' Exchange 8 ALRB No. 7, in which the Board granted access to union

representatives to enter the enpl oyers' premses at noontine during a strike
to converse wth the nonstriking workers. Furthernore, the Board has granted
union representatives the right to enter an enpl oyer's premses during

el ecti on canpai gns and has determned that supervisors have no right to
interrupt the conversations taking pl ace between union representatives and

workers. See Harry Garian Sales 3 ALRB No. 46. It was a conparabl e situation

when Garcia, a supervisor, interrupted the conversati on between uni on
representative Mwrelio UWias and the ten to fifteen nonstriki ng enpl oyees.
Respondent argues that Garcia had the right to do this because he in
good faith believed that the 8 union representatives, (actually organi zers and
strikers) were detaining the 10-15 nonstri ki ng enpl oyees by force. | am
unper suaded that Garcia had such a good-faith belief since the nonstriking
enpl oyees out nunber ed the uni on peopl e and, furthernore, he had alternatives
available to himat that tine to determne whether the union people were in
fact detaining or intimdating the nonstriking workers by asking then if that
were so; or to ask the deputy sheriff who was on the scene whet her any
coercion or force was being used by union agents. Garcia failed to nake either
type of inquiry but rather precipatedy interjected hinself into the
conversation. Athough Garcia had the clai ned belief about strikers

intimdating nonstrikers, it would not
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appear to have been a good-faith belief. Evenif it were, it is not a defense
to a 1153(a) charge since neither an enployer's intent nor the effects of its
conduct is relevant to finding a violation. The test is whether its conduct
reasonably tended to interfere or coerce.

If Garcia' s interruption of the conversation between Uias and the
nonstrikers was a violation of section 1153(a) of the Act, Fred Andrews' was
even nore so. Andrews not only interrupted the conversation, he intimdated
Maurilio Wias, the UPNrepresentative, in the presence of the nonstriking
enpl oyees by approaching Wias and standing face to face wth himand uttering
insults at himin vulgar terns. He imediately followed up this action by
telling the enpl oyees to go to the office because he wanted to talk to them
So, in effect, Andrews termnated the neeting between Wias and the
nonstri kers. Respondent has presented no evi dence of any business reason
what soever for Andrews' request that the workers go to his office. If he
suddenly felt a need to talk to themat his office about their work
assignnents, a legitinmate busi ness reason, no evidence to that effect was
presented at the hearing.

As stated, supra, ny interpretation of the Board s
decisions inthis areais that the Board woul d extend the protection of
section 1153(a) to conversations away froman enpl oyer's prem ses between
uni on organi zers and nonstri ki ng enpl oyees during strike situations and woul d
not permt Respondent's supervisors to interrupt or termnate such
conversations, and clearly so when Respondent has no | egiti mate busi ness
reason to do so.

Accordingly I concl ude Respondent viol ated section 1153(a) of the Act

by Garcia' s interruption of the conversation between



Uias and the nonstrikers and again by Andrews' interruption and termnation
of the conversation between Wias and the nonstrikers.

XI. The Alegation that Respondent's Supervisors Pursued and Det ai ned
a Mtor Vehicle and its Qccupants, UPNSri kers

A Facts

(n the evening of August 2, 1981, strikers picketed in front of
Respondent ' s Lakevi ew bui | di ng conpl ex (whi ch includes the | abor canp). At
approxi mately 11 p.m, WWfield director David MIlarino and strikers
Leodegardio Alvarez, dlberto Lopez, Véllington Escal ante, A fredo Vazquez,
Jose Alvarez, and Jose S erros departed the picketing site in two autonobil es
and headed westward on Gopus Road. M llarino, the driver of one of the
vehi cl es, shouted to the strikers renaining at the picket site that they were
going to check for any strike breakers comng to work in the fields during the
ni ght hours and woul d be back shortly. Mllarino testified though that
anot her reason for the trip was to eat sonething in Taft, a town 15 mles
away.

After about 25 minutes had passed, the strikers, according to Pabl o
Atamrano' s testinony, becane concerned about the fact that MlIlarino and the
rest had not yet returned, so Pablo Altamrano, Carl os Heredia and two ot her
strikers set out to find them Atamrano drove his yellow Canaro, wth his
fell ow strikers as passengers, by the Santiago Ranch of fi ces where they were
observed by guard Dave Qey, supervisors Frank Castro, John Perez and Leonel
Terrazas, who were sitting in or outside the office drinking sone beer. The
four recogni zed the yell ow Camaro as one they had often seen in the vicinity
of the picket lines. Because there had been nuch destruction of irrigation

pi pes and equi prent in
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the fields at night during the strike and they were suspicious that the UFW
strikers were responsible, the four decided to followthe strikers, in two
vehicles, in order to prevent further danage to the farmequi prent and the
irrigation system After traveling a mle, Qey, GCastro, Perez and Terrazas
noticed four nen running out of a field in close proximty to a punp house.1—6/
The four nen (enpl oyees Altamrano, Heredia, Lupe Esparza and Abel Mbnroy)
entered the yel | ow Canaro, turned around and drove east al ong Gopus Road in
the direction of the Lakevi ew conpl ex whence they had cone.

The two conpany vehicles, wth Qey and Perez in one and Castro and
Terrazas in the other, also turned around and resuned fol | ow ng the Canaro.
Qey and Castro discussed the situation over the vehicle radi os and deci ded to
stop the Canaro and detain the four occupants until a law officer coul d be
sutmoned. Castro radi oed the sheriff departnent and requested that deputies
be sent to (opus Road. Castro overtook and passed the Canaro, crossed over in
front of it, forcing it to stop at the side of the road. The pickup truck
driven by Castro parked directly in front of the Camaro and the pi ckup truck
driven by Qey parked directly behind the Canaro. In a natter of a few

seconds, anot her pickup truck driven

16. Intheir testinony Atamrano and Heredia, the only two
occupants of Altamrano' s autonobile to testify, never nentioned anything
about alighting fromthe yellow Camaro. They testified that after proceedi ng
a mle past the Santiago Ranch headquarters they decided to return to Lakevi ew
because they had not seen any sign of Mllarino or the rest. However |
discredit this testinony because it is highly unlikely that after an absence
of only 25 mnutes the strikers woul d be so concerned about their conpani ons'
del ay so as to go search for them Furthernore all of Respondent's w tnesses
credibly testified that they observed four individuals run out of the field
and clinb into the Camaro.
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by one of the uniforned guards who had been in radio contact wth Gey and
Castro, pulled up and parked on the roadway side of the Camaro, thus boxing it
in. The guard alighted fromthe pi ckup and canme over to the Canaro and
requested identification fromits driver Pablo Altamrano. A tamrano refused
to conply and stated to the guard that he was under no obligation to do so
because the guard was not a lawofficer. The guard said he would call the
police and Altamrano said it was all right and he woul d wait.

Shortly thereafter Maurelio Wias and Leonardo M I | anueva arrived in
an autonobi | e driven by M|l anueva. e Ui as approached Al tamrano who was
still sitting in the bl ocked-in Canaro and asked hi mwhat had happened.

A tamrano expl ai ned the series of events that had led up to his current
situation. Wias shouted that Respondent's agents had no right to detain him
and that he was free to leave in his autonobile. Just at that nonent Frank
Castro began to nove his pickup in order to, according to his testinony, nove
it onto the shoul der of the road so it would not intrude into the traffic
flomw UWias interpreted this nove as an attenpt by Castro to depart and
shouted to M|l anueva to prevent himfromdoing so even if a collision
occurred. Uias testified that he did not want Castro wth his pickup to

| eave the area because he wanted Castro to be there when the sheriffs arrived
so they coul d see fromthe position of the vehicles how Castro had forced the

Atamrano vehicle off the road. Just as Castro was begi nning to nove his

17. Uias and M|l anueva had been at the Lakevi ew pi cketing site
and at about 1 a.m began to worry why neither the Vllarino nor the
Atamrano parties had returned so they set out al ong Gopus Road to find them
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pi ckup, M Il anueva backed hi s autonobile towards the forner's vehicle and the
two collided. URWrepresentatives and strikers and Respondent's supervi sors
and guards began to argue heatedly about the collision but al nost i mediately
sheriff deputies arrived, listened to the argunents propounded by both sides
and decided not to cite anyone. The sheriffs departed and the ot her persons
went their own ways.

B. Analysis and Goncl usi on

General ounsel al |l eges that Respondent inti mdated and harassed UFW
organi zers and strikers, because of their union activity and their support of
the UFW by running themoff the road and detai ni ng them

Respondent argues first that no viol ati on of the ALRA coul d have
occurred since the UPWorgani zers and strikers were engaged in illegal
activities, i.e., trespass and an attenpt to destroy personal property and
therefore such activity is not entitled to the protection of section 1152 of
the Act. Respondent further argues that even if the ALOcredits the testinony
of General (ounsel's wtnesses that they were not engaged i n such unl aw ul
activity but were nerely on the | ookout for strikebreakers, that still no
violation was coormtted since Respondent’'s agents acted in a reasonabl e nanner
to protect its property.

| find that Respondent's first argument has nerit so | need not
di scuss the reasonabl eness of Respondent's reaction to acts of trespass
coomtted by the UPWorgani zers and strikers.

The UFWorgani zers and strikers were engaged in illegal activity
at the tine Respondent's agents pursued and apprehended them There was

direct evidence that they were trespassing i n one
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of Respondent's fields near a water punp during night hours, at approxinately
between 12 and 1 am It is not necessary to determne whether they were
there to damage or sabotage Respondent's irrigation equi pnrent. However, there
was credi bl e uncont radi cted evi dence of extensive damage to Respondent's
irrigation systemand other farmequi prent during the strike, and no evi dence
as to who was responsi bl e t herefore.

Because of these af orenentioned i nferences and ny discrediting of the
UFWorgani zers' and strikers' testinony regarding their purported reasons for
being out on the road at or about mdnight, | find that whether or not they
were attenpting to vandal i ze Respondent's irrigation installation at the punp
house, it is clear they coomtted acts of trespass and were not attenpting to
| ocate strikebreakers. There was evidence that no damage was done to the punp
house or any other irrigation equipnent that night. It appears fromthe
evi dence that the four individual s did not have tine to achi eve what ever
pur pose they intended, since they were surprised by the approach of the
Respondent ' s two pi ckups before they coul d reach the punphouse. Apparently
determni ng that descretion outwei ghed val or, they decided to exit the area
i mediately by running out of the field and into their vehicles and then to
drive directly back to join the nain group of strikers at Respondent's
Lakevi ew conpl ex.

Accordingly, | find that the UFWorgani zers and strikers were engaged
inillegal activities unprotected by section 1152 of the Act and that
Respondent commtted no viol ation of the Act by its reasonabl e and def ensi ve
response to such conduct. Accordingly, | recormend that the allegation be

di sm ssed.
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Xl. The Allegation that Respondent's Foreman D ego Mrel es Threat ened
Mar cel i no Vazquez wth an Automatic A stol

A Facts

Mar cel i no Vazquez had worked as an irrigator for Respondent for 35
years. He was one of the eight irrigators who refused to ride in the bed
areas of the pickup trucks on July 8 and later joined in the strike and
partici pated in the picketing.

h August 3, 1981, he was in a gas station in Lament naki ng
a call froma tel ephone booth. Respondent's foreman, DOiego Mrel es,l—8/ had
just finished putting gasoline in his pickup truck and paying for it when he
addr essed Vazquez.

According to testinony of Vasquez the follow ng occurred: Mrel es
told Vazquez that if he (Vazquez) had any problens with him(Mreles) to |et
hi mknow about it, and asked whet her Vazquez wanted to fight wth him
Vazquez asked himwhy was he talking that way. Mreles replied with a shove
and Vazquez shoved hi mback. Mreles went to the cab of his pickup truck and
froma box on the seat took an autonatic pistol and threatened to shoot
Vazquez. Vazquez responded that he did not have a gun hinsel f. Wereupon
Mreles said he woul d provide himw th one and took anot her gun out of the

sane box and preferred it to Vasquez. Vazquez rejected the offer.

18. n the date of the incident, Mreles testified he was not in the
enpl oy of Respondent but was working for a |abor contractor by the nane of
Carreon on the Quiinarra Ranch. He said he |l ast worked for Respondent as a
forenan in the nelon harvest a nonth or two before this incident and returned
to work for Respondent about a nonth after this incident as a foreman for a
weed-and-thin crew Vazguez testified that Dego Mreles was a contractor who
worked for Respondent and that on August 3, the day of the incident, he knew
that D ego Mreles was working for Respondent because in those days he was
working in the nelon harvest. General Gounsel failed to present any evi dence
of the date the nel on harvest ended.
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Mrel es addressed sone vul gar remarks to Vazquez and depart ed.

Dego Mreles testified that he had considered Vazquez a friend of
his before the coomencenent of the strike. Vazquez had been a frequent
visitor to the Mreles hone and Mrel es had assi sted Vazquez in finding a
resi dence and had lent hima television set. He had al so cone to his aid in
two violent incidents in which Vazquez had been invol ved. n one of those
occasi ons, Vazquez had shot a nan and at another tine had wounded a nan wth a
knife. On both occasions, Mreles had provided Vazquez wth refuge in his
house.

Fowever after the strike began, Vazquez' attitude toward Mreles
changed radically. Vazquez periodically followed Mrel es around and shout ed
vulgar insults to himand threatened that if he continued to work at
Respondent ' s he woul d beat hi m up. 19 Mreles also clained that every tine he
passed by three or four strikers they would shout at himthat if he continued
to work at Respondent’'s they would beat himup or kill him Mreles testified
that because of these threats he began to carry a gun in his pickup truck. n
one occasi on, before his encounter with Vazquez in the gasoline station,
Vazquez and other strikers had pi cketed Mrel es' house and had shouted vul gar

epithets and threats of physical harmto himand his famly nenbers.@/

_ 19. Mreles is 50 years old, 5 4" and wei ghs 145 pounds. Vazquez
is about the sanme size but is only 18 years ol d.

20. Vazquez never testified about his earlier friendship wth
Mreles or his changed attitude toward Mreles after the strike began or
the encounters and threats during General Gounsel 's case-in-chief. General
Qounsel failed to recall himduring her rebuttal case so Mreles' version
of this background i nformation stands uncontrovert ed.
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According to Mrel es' testinony, the following is what occurred at
the gas station. As he finished wth the gasoline transaction, he noticed
Marcel i no Vazquez in the nearby tel ephone booth. Recalling Vazquez® recently
changed attitude toward himand his recent acts of enmty, Mrel es approached
Vazquez and asked hi mwhat he had agai nst hi mand what he wanted. Vazquez
said nothing and just stared at Mreles. Mreles clinbed back into his pickup
and departed. Mreles admtted that he had two guns with himand that they
were lying on the front seat and in view of Vasquez,z—]j

After that incident, Mreles, acconpani ed by his son, encountered
Vazquez in a bar wth other strikers and Vazquez and the group shouted the
sane epithets and threats at themas before.

B. Analysis and Goncl usi on

Respondent argues that at the tine of the alleged gun-duel chal |l enge
at the gas station, Dego Mreles was not in the enpl oy of Respondent and
therefore his conduct cannot be attributed to Respondent. Mbreover,

Respondent points out that General Counsel failed to establish a connection
between the gun chal |l enge and any protected activity engaged i n by Vazquez. A
further defense asserted by Respondent is that even if Mreles' conduct can be
ascribed to Respondent, Mreles' description of the events is true and that of
Vazquez is not and therefore Mrel es never threatened Vazquez.

| find Respondent’'s first argunent has nerit. General

21. Mreles testified that he had two pi ckup trucks and
had one gun for each one and through a coi nci dence the two guns were
in the pickup he was driving the day of the gas station incident.
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Gounsel has failed to prove that Dego Mrel es was an agent or representative
of Respondent at the tine of the incident on August 3, 1981. D ego Mreles
testified that he was not in the enpl oy of Respondent on August 3 and in fact
was working for Anastasio Carreon at the Quinarra Ranch. Vazquez testified
that at the tine of the incident Mreles was working i n Respondent’ s nel on
harvest, but General (ounsel presented no further evidence on this point
i ncl udi ng no evidence of the date the nel on harvest ended.

In San Dego Nursery Go., Inc. 5 ALRB No. 43, the Board acknow edged

that the existence of an agency rel ationship nust be determned by appl yi ng
common | aw princi pl es of agency and one of those principles is that the burden
of proof is upon the party asserting an agency rel ationship, both as to the
exi stence of the relationship and as to the nature and extent of the agent's
authority. General Qounsel has failed to carry this burden. During
Respondent ' s case-in-chief, Mreles testified to the fact that he was not
working for Respondent on the date of the alleged incident and General QGounsel
never presented any evidence to offset or refute such testinony during her
case in rebuttal. Furthermore, | find Dego Mreles' testinony in general
nore worthy of belief than that of Vazquez, as Mreles gave a conplete history
of his friendship wth Vazquez while the latter never gave any indication in
his testinmony of the long relationship wth Mreles. Hs only testinony on
this point was that he had worked a fewdays in Mreles' crewtwo years

previ ous but had never spoken to Mreles. Qice again General Gounsel failed
to recall Vazquez during her rebuttal case to contradict any of Mreles'

testinony regarding this | ongstand ng
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friendshi p.

| find, therefore, that Mreles was not in the enpl oy of Respondent
on or about August 3, 1981 the date of the alleged incident/ and therefore was
not an agent of Respondent on that day. Accordingly, Respondent has no
responsibility for any of the alleged happenings on that day at the gas

station in Lanent. Accordingly, | recoomend that the allegation be di smssed.

XIll. The Allegation that an Agent of Respondent |nside Labor Canp A ned
Rfle at UFWRepresentative Maurilio Uias
A Facts

n August 2 Maurilio Uias was directing picketing in front of
Respondent ' s Lakevi ew | abor canp. Respondent had covered the | abor canp
fences wth atarpaulin so that it was inpossible to see into the | abor canp
yard or buildings. At approxinately 7:00 p.m, in order to observe what was
going on inside the |labor canp, Wias clinbed atop an aut onobil e and noti ced
an "Angl o-1 ooki ng" young man (not in a guard uni formbut wearing nondescri pt
clothes) tal king to another man who was seated at the wheel of a pickup truck.
The pi ckup noved out of Uias' sight and he noticed that the young nan had a
rifle in his hands. The aforenentioned individual raised the rifle and ai ned
it at Wias for about 4 seconds. UWias observed his hand on the trigger.

Ui as shouted asking hi mwhy he had not shot, and the young nan shouted back,
"If you junp the fence, | wll shoot."

Uias testified that when the rifle was pointed at hi mthe young nan
was approxi mately 30 feet anway froma snall structure used by the guards as a
guard house. Furthernore, according to Uias, the young nan was closer to the

guard house than he was to any ot her
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structure such as the dormtory building, kitchen, the packing house or the
f ence.
Respondent did not call any wtness to testify about this incident.

B. Analysis and Goncl usi on

General ounsel al l eges that Respondent viol ated section 1153(a) of
Act by the act of its agent in pointing a rifle at Mawrilio Wias and
threatening to shoot himif he scal ed the fence.

However, General Gounsel presented no evidence to prove that this
uni dentified young man was, or was acting as, an agent of Respondent during
this incident. As Respondent argues, he coul d have been a nonstriking
enpl oyee residing at the canp, or one of Respondent's truck drivers.

General Gounsel presented no evidence that the unidentified young nan
was a guard or had been aut horized by Respondent to carry a firearmwthin the
| abor canp conpound or ever received any instructions fromRespondent to fire
or tothreaten to fire upon any URWrepresentative or striker trying to clinb
the fence surrounding the | abor canp.

There is no evidence that Respondent ever approved or ratified this
conduct. General Qounsel presented no evidence to indicate that the incident
was ever reported to Respondent. Respondent presented credi bl e and
uncontradi cted evidence that indicated that it had given strict instructions
toits uniforned security guards, who were the only ones authorized to carry
firearns, that such weapons shoul d not be pointed at or used agai nst any

persons except in self-defense.
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Accordingly, | recoomend that this allegation be di smssed.
AV. The Alegation that Fred Andrews, John Perez and Respondent's Quards
Attgrrpted to Force Autonobile Wth David MIlarino and Srikers Of the
Roa
A Facts

n the evening of August 2, 1981, UWorgani zer David M Il arino and

sone ot her strikers were picketing Respondent's Lakevi ew conpl ex and | abor
canp. Mllarino decided that he and six strikers in two autonobiles woul d
drive al ong Gopus Road and observe whet her any nonstri ki ng enpl oyees were
wor ki ng during night hours, and perhaps "get sonething to eat” at the town of
Taft 15 mles distant.

They drove about two or three mles west on Gopus Road when he and
the other three nen in his car decided to alight and urinate al ong the side of
the road. They got back into the car and proceeded toward the Santiago Ranch.
Mllarino noticed that an individual that he identified as Fred Andre\/\zsz—Z was
follow ng closely behind himin an automobile with its high beamheadlights
on. As the three vehicles passed the Santiago Ranch buil di ngs, a pi ckup
driven by an individual identified as John Perez pulled out and joi ned the
alleged Fred Andrews in follow ng the UFWaut onobi | es.  As the four-car
"caravan" neared Basic School Road, two of Respondent's pi ckups going in the
opposite direction and driven by two uniformed guards passed the caravan, nade
a Uturn and then joined the all eged Andrews and Perez vehicles in fol |l ow ng

the two vehicles carrying illarino and the strikers.

22. Mllarino testified that it was Fred Andrews whil e General
Gounsel 's other wtness to the incident, Leodegardio Alvarez, testified
nerely that it was Fred Andrews' autonobil e.
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After traveling approxi mately 12 niles on Basic School Road, the
al l eged Andrews speeded up and tried to swerve and force MIlarino to the side
of the road but was unsuccessful. Then the alleged Andrews speeded up and
passed M I larino' s vehicle and placed hinsel f directly in front of himand at
the sane tine the all eged Perez drove his vehicle al ongside illarino' s
vehicle and the latter was effectively blocked in. A that nonent, the
al l eged Andrews and Perez noticed a car (driven by |nogene Beaver) comng in
the opposite direction so the all eged Andrews speeded up so the al |l eged Perez
was able to get in front of MIlarino' s autonobil e and avoid a head-on
collision wth the oncomng vehicle. The driver of the latter autonobile came
toahalt at the sane tine as MIlarino. The latter alighted fromhis car and
conversed w th | nogene Beaver and inforned her he was going to notify the
sheriff. The alleged Andrews and Perez continued on their way and soon
di sappeared. M Ilarino and the strikers proceeded to Taft where Millarino
reported the incident to the sheriff's departnent. As Mllarino and the
strikers drove back to Respondent’'s ranch, they noticed a deputy sheriff who
had stopped al ong the side of the road to converse with one of the guards who
had driven one of the Respondent’'s pickups during the pursuit of the union
vehicles. Mllarino and his conpanions continued on their way back to the
Lakevi ew Ranch conpl ex but stopped on Gopus Road when they observed the
congl onerati on of vehicles parked at the scene of the incident which was the
subject matter of Part XI of this decision.

Fred Andrews testified that he was not present at the ranch on the

evening of August 2. He said that he was in Los Angel es for
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a day of rest fromthe tension caused by the strike and that was confirned by
the testinony of David Qey and Frank Castro. John Perez was called to
testify by Respondent's attorneys on other natters but was never directly
guestioned by themabout the incident described herein. General Gounsel and
Respondent stipulated that if Perez were to testify about the incident of

i nvol ving Pablo Altamirano' s autonobile (see Part X) he woul d have testified
the same as Frank Gastro.

B. Analysis and Goncl usi on

Respondent contends that the incident during which Millarino' s
aut onobi | e was fol lowed and forced to the side of the road never occurred.
Respondent argues that the ALO has no reason to doubt the total denial by
Respondent ' s w t nesses of the occurrence of this notor vehicle incident
involving David MIlarino. The only defect with such an argunent is that none
of Respondent’'s w tnesses ever directly denied the occurrence of this
incident. It is true that Respondent presented proof that Fred Andrews coul d
not have participated in the incident as he was in Los Angel es the night of
the occurrence and perhaps neither coul d have John Perez because he was wth
Castro/ Qey, and Terrazas when he and those three chased and detai ned the
A tamrano vehicle the sane night.

However, Respondent failed to call either of the guards who all egedly
drove two of Respondent's pickup trucks to give their version of the incident
nor did he present any evidence to denonstrate that Fred Andrews' autonobil e,
the blue Cadillac, was not used in the chase of MIlarino and his conpani ons.
Thus, in the record there exists uncontroverted evi dence of the incident from

two
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w tnesses called by General Gounsel, Mllarino and Alvarez, which | find to be
credible. Furthernmore there is the uncontroverted stipul ated testinony of an
inpartial third party, |nogene Beaver, which confirns the fact that the
incident at |east took place although she was not called upon to identify the
participants as Respondent's supervi sors and guards.

Qonsequently, | find that the incident actually occurred: four
vehi cl es pursued M Il arino and six strikers, as they rode in the two vehicles
westerly al ong Basic School Road, and attenpted to force Mllarino' s vehicle
off theroad. | also find that the drivers of the four vehicles involved in
that attenpt were agents of Respondent and therefore Respondent is responsible
for the incident. Both David MIlarino and Leodegardio Alvarez identified two
of the four vehicles as Sam Andrews Sons' pi ckup trucks driven by Respondent's
guards. Avarez identified one of the other two vehicles that engaged in the
chase as one belonging to Fred Andrews. There was no specific description of
the vehicle that Ml arino believed John Perez was dri vi ng.

Respondent failed to call the two guards to testify and nade no clai m
that they were unavailable. A so an inference can be nade that if the two
guards had been cal | ed they woul d have substantiated the testinony of
Mllarino and Alvarez in respect to the incident. Mreover, Respondent never
presented any evi dence as to the whereabouts of Fred Andrews' autonobil e that
night. An inference can be nade that Fred Andrews' autonobile was involved in
the incident which led Millarino and Alvarez to believe it was driven by its

owner, Fred Andrews.
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John Perez coul d have very wel |l participated in this incident and
then later joined Gastro, Gey and Terrazas in the pursuit and detention of
the Atamrano autonobile. M Illarino and his conpani ons continued on to Taft
approxi natel y seven mles away, spent sone tine there reporting the incident
to the sheriff and then returned approxinately 10 mles to where the
A tamrano vehi cl e had been detai ned. This woul d have taken at |east 40
mnutes, anple time for Perez to have returned to the Santi ago Ranch of fi ces
and joined Gey et al. Respondent called Perez to testify on other nmatters
but failed to ask himany questions about this incident, so | infer that if he
had been asked questions in reference thereto he woul d have confirned
Millarino's and Leodegardi o' s testinony.

Theref ore, because of the forenentioned reasons, | find that
Respondent ' s agents were responsi bl e for the incident in question here.

It can be argued that Mllarino and his six conpani ons were not
engaged in protected activities and therefore there is no viol ation.
Respondent points out that Alvarez testified that they were just cruising
along Gopus Road. However MIlarino testified that they were driving al ong
(Qopus Road to see whether there were any strikebreakers working at night. |
credit Mllarino's version since he, as the director of field operations for
the UFWin the area, was the | eader of the group and woul d have better
know edge of the purpose of the trip than A varez.

Respondent argues that Respondent had a | egitinate busi ness reason to
detain "carl oads of strikers who were cruising on roads i rmedi at el y adj acent

to Respondent's property at approxi nately
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mdni ght, admttedly stopping and getting out of their vehicle next to a field
contai ning Respondent's irrigation equi pnent. "

However Respondent never presented any of Respondent's personnel as
w tnesses to testify that that was their purpose in followng and trying to
detain the two carloads of strikers. Mllarino candidly testified that he had
stopped al ong the road, a short tine before the foll ow ng began, and that he
and sone of his conpanions urinated at the side of the road. Neither he nor
Avarez ever admtted that they had entered Respondent's property and there is
no evi dence of such entry. There is credible uncontradicted evi dence t hat
Millarino and the strikers were not engaged in any illegal activity such as
attenpting to damage Respondent's personal property. It is clear fromthe
record that they were engaged in protected union activities that eveni ng
nmanni ng the picket line at the Lakevi ew conpl ex and patrolling Copus Road to
find out whether any strikebreakers were working at night. | concl ude
therefore that Respondent has viol ated section 1153(a) of the Act by
interfering wth, coercing and restraining the strikers in the excercise of
their right to engage in protected concerted activity and that Respondent's
notive in so doing is irrel evant.

XV. The Alegation that Respondent Denied UFPWRepresentati ves Strike
Access on August 6 and 1, 1981

A Facts

During the strike, the striking enpl oyees concentrated their
pi cketing activities at Respondent's Lakevi ew conpl ex of buil di ngs, which
i ncl uded the | abor canp, and the Santiago Ranch conpl ex, which included the
headquarters of fi ce and equi pnent yard.

The strikers picketed the two | ocations between 5 a.m and
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3 p.m daily. They attenpted to converse with the nonstriking enpl oyees when
the latter left the | abor canp at Lakevi ew and the equi pnent yard at the
Santiago Ranch headquarters for work in the fields in the norning and al so
when they returned to the sane locations in the afternoon, but were
unsuccessful .  The nonstri ki ng enpl oyees al ways rode in conpany vehicles, such
as buses and pi ckup trucks, that travel ed at such a high rate of speed that
there was no opportunity to communi cate any information to them Sone of the
workers drove directly to and fromthe fields in their ow vehicles but the
strikers also had little success in talking to themsince they al ways drove at
such a velocity as to nmake conversation difficult if not inpossible. Wat
usual Iy occurred when nonstrikers sped past the strikers in conpany or private
vehi cl es was an exchange of vul gar epithets between the two sides.

At tines pickets in autonobiles foll owed the repl acenent workers and,
if and when the latter cane to a stop or parked, the strikers were able to
converse wth them However there were tines when the strikers were unable to
foll owthe non-strikers because sheriff deputies prevented themfromso doi ng.

(n various occasions, strikers attenpted to talk to the nonstriking
enpl oyees at the edge of the fields, but on each such occasion the forenen
ordered the enpl oyees to nove into the fields and anay fromthe public roads
thus effectively termnating with any opportunities the strikers had to
communi cate with the repl acenent workers.

(n one occasi on when the URWorgani zers and strikers were trying to

speak wth repl acenent workers, the forenen ordered the
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workers to stop their work, the laying of pipes near the edge of a field, and
to nove further into the field. The enpl oyees conplied and the forenen
fini shed doi ng the enpl oyees' work at the edge of the field.

There were approxi mat el y 200 enpl oyees wor ki ng at
Respondent ' s ranches during the strike. About 100 of themlived at the |abor
canp at the Lakevi ew conpl ex and the rest resided in Lanent, Arvin and
Bakersfield, all comunities wthin 20 mles of Respondent's ranches. There
was no cl ear evidence whether the union and/or the strikers had the addresses
of all these workers or the exact nunber of visits strikers nade to the hones
of nonstriking enpl oyees. There was evidence that the strikers visited
several of the replacenent workers at their hones but the attenpts to
communi cate wth the nonstrikers at hone proved to be unsuccessful .

The | abor canp at Lakevi ew was | ocated approxi mately 75 yards north
of Gopus Road; it was inpossible for strikers to approach cl ose enough to
converse wth the nonstriking enpl oyees residing at the canp w t hout
trespassi ng on Respondent's property. However, there was a park bordering the
side of the labor canp and the strikers could, by entering the park whi ch was
adj acent to (opus Road and wal ki ng back into the park about 30 to 100 yards,
appr oach the fence between the canp and the park and converse wth the
enpl oyee-resi dents of the canp.

Oh the first or second day of the strike, Maurilio Wias and a group
of strikers went to the park for a neeting, concerning the strike. Gnce
there, Fred Andrews, or perhaps Don Andrews, cane wth the police and inforned

themthat they woul d have to | eave the
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park since it was private property {it actually belongs to Respondent) and if
they stayed, Andrews woul d have themarrested. In response to this warning,
the strikers left the park and decided not to utilize the park for the tine
being as a nmeans to reach the | abor canp and converse wth the enpl oyees

resi ding there.

Approximately 5 famlies of the striking workers resided in trailers
on the northern edge of the park (the edge farthest from Qpus Road). Keeping
in mnd the warning recei ved fromone of Respondent’'s owners about trespassing
on the park property, the strikers decided to have one of the residents of the
trailers hold a barbecue and invite sone strikers to attend, so that the
strikers would be present as invitees rather than as trespassers on
Respondent ' s park property, and woul d thus be able to gain access to the park
| egal 'y.

Approxi matel y ten URWorgani zers and strikers attended the barbecue
on or about July 22 and afterwards wal ked over to the fence and conversed wth
one of the repl acenent workers who was resting on the grass just beyond the
fence. Fred Andrews, who was then inside the fence, notioned to the
repl acenent worker to enter the canp grounds and the worker conplied. David
Millarino, Maurilio Wias and Ranon Navarro, followed by three or four
strikers, entered the canp encl osure and began to converse wth sone
repl acenent workers. Immediately Fred Andrews, Dave Gey and four uniforned
guards confronted them Andrews ordered themto | eave and when they failed to
conply, he ordered the guards to expel themfromthe canp. The UFWor gani zers
and strikers did not resist the guards' efforts to push then out but turned

and wal ked out of the canp of their own
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volition.

O or about August 1, the strike |leaders came to the concl usi on that
the picketing efforts were ineffective since they could not engage in any
di al ogue with the nonstriki ng enpl oyees about the strike issues. onsequent!y
they decided to picket at night and nake sufficient noi se and beamlight from
spotlights into the canp w ndows so that the | abor canp residents woul d find
it difficult to get a good night's sl eep,g’/ and thus this aspect of their
wor ki ng condi ti ons woul d becorme so intol erable they would quit. The strikers
began the all-night picketing on Sunday, August 2. n that sane day David
Millarino, Maurilio Wias and Mario Vargas net at Ranon Navarro's trailer and
wal ked over to the labor canp fence and conversed wth 20 repl acenent
enpl oyees for an hour and a half. They then departed.

Respondent retaliated by placing tarpaulins all around the | abor canp
fence so that the strikers' spotlights would not beaminto the barracks
w ndows. oncomtantly, the UFWorgani zers and strikers were no | onger able
to converse wth canp residents through the fence bordering the park
Respondent al so placed truck trailers draped with tarpaulin in the yard
bet ween the | abor canp fences and the barracks because the strikers had
renoved sone of the fence tarpaulins.

After two nights, the strike | eaders decided to termnate the all -

ni ght picketing since they |earned that Respondent was about

_ 23. In addition to the spotlights and noi se nakers (hitting trash
can |lids, autonobile hoods, etc.), the strikers used a bul | horn to announce to
Cﬁﬁp residents the purpose of the strike and to shout di sparaging epithets at
t hem
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to obtain an injunction to prohibit such picketing and tactics. Snce all
their nethods to communi cate with the nonstriking workers had proved fruitless
and the latest tactic of all-night picketing was about to be prevented, union
agents decided they woul d attenpt strike access during the noon hours.

n August 6, at 11:30 a.m, Danny Ybarra, a paral egal worker with the
UFW tel ephoned Merrill Sorns, Respondent's attorney and inforned hi mthat
the UFWrepresentatives and strikers woul d take access at Respondent’s ranch
at 12 o' clock noon. Ybarra began to read a list of 26 to 28 persons who he
stated woul d take access.%y Sorns protested and told Ybarra that such access
was illegal because it was untinely, the UFWhad not denonstrated a need and
Respondent was concerned wth its responsibility to avoid confrontations
between strikers and nonstrikers. Storns stated that the access takers woul d
be treated as trespassers unl ess the UFWwoul d negoti ate w th Respondent about
the terns of access. Ybarra responded that the UFWhad the sane right to
access during a strike as provided by the ALRB regul ations for pre-el ection
access, that is, an hour before work, an hour at lunch tine, and an hour after
work. Yoarra told Sorns he did not know the | ocations where the UFW
representative and strikers would attenpt access. Sorns sent a telegramto
the UFWnotifying the union that it had no right to strike access under the

ALRB case Q P. Mirphy and the appel | ate court decision in California Goastal

Farns and therefore the

24. The UFWhad sent a tel egramto Respondent on August 6 with a
conpl ete list of 28 UPWrepresentatives and strikers who were going to take
access.
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attenpted access woul d constitute trespass. Sorns al so nentioned in the

telegramthat the union had not conplied wth the terns of Q P. Mirphy and

that it had refused to negotiate wth Respondent regardi ng access.

By approxi nately 11:40 a.m, about 150 UFWpi ckets had gat hered on
Gopus Road in front of Respondent's field 101. TV caneranen and reporters
were present at the site. Approximately 10 to 12 UFWrepresentatives and
striker left the large group of pickets and entered Respondent's property,
sone wal king and sone in notor vehicles. Respondent's supervisors and deputy
sheriffs who had been summoned by Respondent went into action to detain the
access takers.

Sone of the access takers were detai ned before they were able to
converse Wth the nonstriking enpl oyees and sorme were detai ned afterwards.
The access takers tal ked to the nonstriki ng enpl oyees about the strike issues.
There was no direct evidence presented of any violence or threats of viol ence.
There was sone hearsay evi dence, that was admtted but not for the truth of
the natter asserted, that one of the access takers, Jose A fredo Navarro, had
threatened two of the nonstriking enpl oyees. However Respondent failed to
call as wtnesses the conpl ai ni ng enpl oyees. Mreover Navarro deni ed ever
naki ng those threats. Rava, one of the forenen, testified that one of the
access takers, driving an autonobile al nost struck himas he stepped in front
of it towave himto a stop. Rava clained that if he hadn't junped out of the
way in tine, the vehicle would have struck him

After Respondent's supervisors and deputy sheriffs detai ned
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the access takers, sone of the latter wal ked out of the fields of their own
volition and others refused and were arrested by the deputy sheriffs, who
t her eupon transported themout of the fields to the public road and rel eased
t hem

The next norning approxi nately 150 pickets arrived at the Santiago
Ranch conpl ex and began to picket in front of the entrance. A approximately
6am 10 to 12 UPWrepresentatives and strikers left the nain group of
pi ckets and narched into Respondent's premses and toward the entrance gate to
the equi prent yard. Qne of the gate doors was open and the other cl osed.
Four of the Respondent's uniforned guards arrived and took up positions
bet ween the advance group of pickets and the gate. These pickets began to
push agai nst the line of guards and, little by little, the guards began to
cede space, as the pickets surged forward. Neither the pickets nor the guards
(who were armed wth sidearns and a rifle) used any force other than the
forward nomentumof their bodies. The advance group of pickets did not shout
epithets at the non-strikers inside the yard but only that they wanted to tal k
tothem A that nonent, about 30 nonstriki ng enpl oyees arrived inside the
yard and alighted fromthe conpany bus and began to shout to I et the pickets
inas they could handle themin a fight. Mrrill Sorns, Respondent's
attorney, who had been present in the yard and observing the events at cl ose
range, shouted to Rava, one of the forenen, to close the one gate door
renai ni ng open so as to avoid a physical confrontation between the pickets,
who had just reached the gate, and the nonstrikers, who had just descended
fromthe bus. Rava conplied imedi ately and thus the forward surge of the

pi ckets
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was halted as they pressed agai nst the guards who were noww th their
backs up agai nst the closed gate entrance to the yard.

Chris Schneider, a UPWrepresentative who was with the group of
advance pi ckets, shouted that the UFWwas entitled to norni ng, noon and ni ght
strike access and Merrill Storns, shouted back that the UPWdid not have this
right.

Respondent ' s supervi sors ordered the nonstri ki ng enpl oyees to reboard
the buses and proceed to their job assignnents in the fields which they did
imediately. A the sane tine the advance group of pickets turned around and
rejoined the nain group on Gopus Road and resuned pi cketing there.

At 10 o' clock the sane norning Merrill Storns sent another tel egram
to the UP/'? advi sing themthat Respondent's position continued to be that the
union had no right to strike access but that Respondent still stood ready to
negotiate a strike-access agreenent.

At 11:30 a.m, Danny Ybarra tel ephoned Respondent's office, spoke to
Merrill Storns, and provided himw th the names of the persons who woul d be
taki ng access that sane day at noonti ne.

(Qnce again, approxinately 10 to 12 UFWrepresentatives and strikers
attenpted to take access. Sone were able to talk to the nonstriking enpl oyees
bef ore bei ng detai ned by the deputy sheriffs and Respondent's supervisors, but
others were unable to do so. The access-takers tal ked to the nonstri ki ng
enpl oyees about the strike issued. Sonme of the access takers left of their
own volition after being detai ned and others were arrested by the deputy
sheriffs and escorted by the deputies off the property and then rel eased.
There
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was no evi dence presented at the hearing of any threats or acts of viol ence
between the access takers and the deputy sheriffs, supervisors or nonstriking
wor ker s.

B. Analysis and Goncl usi on

In Bruce Church Inc. 7 ALRB Nbo. 20 the Board deternined, and in

Qowers Exchange, Inc. 8 ARBNo. 7 it confirned, that a union has the right

to strike access when there is no other effective neans of communication wth
non-stri ki ng enpl oyees either on the picket line or by alternati ve neans such
as hone visits, radio broadcasts, etc. =
By effective neans the Board neant "expanded opportunities to
comuni cate its strike nmessage on a personal basis to nonstrikers." The Board
considers that a strike access that wll permt such a communication wl |
pronote rationality between the parties and hel p to reduce frustration and
tensi ons whi ch ari se when picketing is i nadequat e.
The Board stated that a picket line in the agricultural setting, in
general, fails to provide effective neans for the union to conmmunicate the
strike issues to the nonstrikers and held that in the particul ar circunstances

of the Bruce Church case there were no adequate alternative neans available to

the UPWfor this sane kind of communi cation. However, the Board nenti oned
that there coul d be situations where pi cket-1ine communi cations woul d be

effective or where there are other adequate neans for a union to explain the

25, In Bruce Ghurch, supra, the Board said, "In those situations
where picketing is not an effective neans of communi cation and no ot her
effective neans exist, we wll grant strike access."
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reasons for the strike to the nonstrikers.

Therefore it appears that a union would be entitled to strike access
during a particular strike unless the enpl oyer can prove that adequate neans
exi sted by which the union could coomuni cate its nmessage to the nonstrikers,
either inthe vicinity of the picket line or otherwse, e.g., through radio
broadcasts, hone visits, etc.

It is clear fromthe record in this case that the UFWwas unabl e to
adequat el y communi cate with the nonstri ki ng enpl oyees ei ther on the picket
line or through any alternative neans.

The picket line situationin this particular case, which permtted
only sufficient tine for the strikers to shout three or four words at the
nonst ri ki ng enpl oyees sitting in the conpany buses, or private autonobiles, as
they sped by out of the |abor canp and equi prent yard and later into the
fields, falls far short of the Board s standards for adequate neans by which
the uni on nmay communi cate its nessage to the nonstriki ng enpl oyees. Perhaps
the strikers woul d have had adequate neans for this face-to-face dial ogue
whi ch woul d satisfy the Board s requi renents when the nonstriki ng enpl oyees
were worki ng near the edge of the fields or when they stopped to converse wth
the strikers en route in their private autonobiles to and fromthe fiel ds.
However, in the instances when such communi cati ons coul d have occurred,
Respondent effectively thwarted the strikers' attenpts. n the occasi ons when
the nonstrikers were working near the edge of the fields and the strikers
tried to converse wth them Respondent's supervisors required the nonstrikers

to nove away further into the field. There
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were tines when the strikers were able to followthe nonstrikers and converse
wth thembut this alternative was al so thwarted by sheriff's deputies
preventing the strikers fromfollow ng in their vehicles the vehicles of
nonst ri ki ng enpl oyees. There was al so the incident which was the subject of
an allegation herein (see Part X) when Respondent's personnel nanager
interfered wth such a conversation and one of Respondent's owners effectively
ended the conversation. | find that the alternative of follow ng nonstriking
enpl oyees at the job site and attenpting to converse wth themin such
situations does not satisfy the Board requirenent of communication that woul d
permt the union to freely transmt its nessage on a personal basis to
nonstri kers.

Mbreover, in the instant case, there was no adequate alternative
neans for the union to el sewhere or otherw se communicate its reasons for the
strike to nonstriking enpl oyees. Respondent argues that such alternative neans
existed in that the strikers could enter the park that was adjacent to the
Lakevi ew | abor canp and converse through the fence with the enpl oyee residents
while they were in the labor canp yard. However the first tine the strikers
entered the park after the strike started, on July 9 or 10, one of
Respondent's owners inforned themthat the park was private property and
threatened themhe woul d have themarrested that if they did not |eave the
park. Because of that, the strikers left the park and deci ded not to utilize
it as a neans of conversing wth the nonstriking enpl oyees residing there. O
or about July 22, approxinmately 10 of the strikers returned to the park under

the guise of invitees of the trailer residents and conversed wth
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enpl oyee-residents of the |abor canp for a fewmnutes. They attenpted to
enter the canp but were expell ed by one of the Respondent’'s owners and
security guards. Approxinately one week |ater, Respondent placed tarpaulins
conpl etely around the | abor canp fences and consequently even if strikers had
entered the park under the guise of trailer canp residents' invitees they
woul d have beer, unabl e to communicate through the fences to nonstri ki ng
enpl oyees in the labor canp yard. So at the tine the strikers attenpted
strike access to Respondent's fields, on August 6 and 7, there was no way
for themto communi cate wth the nonstriking enpl oyee-residents while they
vere at the labor canp.®

The UFWattenpted to use bullhorns to communicate with the
nonstri ki ng enpl oyee-residents at the canp on the three nights they engaged in
all-night picketing of the canp. Frst of all, the Board has al ready
determned that bull horns do not constitute an adequate neans for the union
to communi cate its strike nessage to nonstriking enpl oyees.2—7/ Secondly, it was
only after the union had unavailingly attenpted all neans at its disposal to
comuni cate wth the nonstriking enpl oyees on a friendly basis that it

resorted to the night-tine picketing as a neans of inducing the nonstriking

26. Respondent points out that 5 strikers resided in trailers just
tothe rear of the park and they, as non-trespassers, coul d have spoken
through the fence to the | abor canp residents during the nonth of July but
refrained fromdoi ng so. Respondent, therefore, argues that the UFWhad an
alternative nethod to adequately comunicate w th nonstrikers but chose, of
its own accord, not to utilize 1t. | find that the fact that five strikers
theoretical |y had access to Sﬂeak to nonstrikers is not equivalent to the
anount and degree of access the Board has found adequate and necessary in
strike situations.

27. Bruce Church, supra.
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enpl oyees to abandon their jobs. This tactic of night-tine picketing was
apparently cal cul ated to harass the nonstrikers so nuch that they woul d be
unabl e to sleep, and the bul Il horn was used in conjunction w th noi senakers,
spotlights, etc. So Respondent cannot cite such use of the bullhorn to try to
argue that when the union did have a neans, the bullhorn, at its disposal to
communi cate wth the workers it used it not for communicating its strike
nessage but to verbal |y abuse the enpl oyees. It is evident that if the
strikers had been granted strike access during the nonth of July and had been
able to communi cate its nessage to the non-striking enpl oyees it woul d not
have had to resort to the all night picketing the early days of August.

The union herein did not have any adequat e neans of communicating its
nessage to the repl acenent workers, e.g. distribution of |eaflets would not be
feasible due to the rapid speed of the notor vehicles transporting nonstriking
enpl oyees to and fromthe fields. UWder such circunstances it woul d be
virtual ly inpossible for the strikers to distribute leaflets to the
nonstri ki ng enpl oyees.

Respondent contends that General Gounsel has failed to
prove that the UPWnade attenpts to contact the nonstrikers who resided in

Lanent, Arvin and Bakersfi el d. 28

It inplies therefore that w thout the proof
of those attenpts and the futility thereof General Gounsel has failed to prove
| ack of adequate alternative neans of communication and therefore the UFWis

not entitled to

o 28. Respondent points out that a | arge percentage, possibly the
najority of the nonstrikers, resided in these nearby communities.
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strike access. However a careful reading of the Bruce Church case indicates

that the burden is on the enpl oyer to prove that there existed neans for the
uni on to adequat el y communi cate its nessage to the nonstrikers.

In the instant case Respondent has failed to neet this burden. There
is no clear evidence that the UFWhad access to the addresses of all the
nonst ri ki ng enpl oyees. There is sone evidence that strikers visited several
nonstrikers in their hones in those coomunities but there was no proof of any
conversations taking place. | find that the paucity of evidence in respect to
these alleged alternate neans falls far short of proof that the URWpossessed
adequat e alternative neans of communication that woul d neet the requisites set

forth by the Board in the Bruce Church case.

Furthernore only about fifty percent of the nonstrikers resided in
out side cormunities, while the other fifty percent resided in the | abor canp.
S nce the Respondent deni ed the union access to the enpl oyees who resi ded at
the canp, by thwarting the UPWrepresentatives' attenpts to enter the Lakevi ew
canp, it is obvious that Respondent's all eged alternative neans of
communi cation, the hone visits, did not exist for at least fifty percent of
the nonstriking enpl oyees. This fact by itself would rule out finding that
hone visits constituted an adequate alternative to strike access at the job
site.

For the reasons stated above, | find that the UFWhad no adequat e
alternative neans of communication wth nonstrikers at the tine its
representatives attenpted to take strike access at Respondent's premses on
August 6 and 7, 1981.
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Respondent argues that due to the UFWstrikers' hostility, toward
nonstri kers as mani fested by the acts of viol ence agai nst the nonstriking
enpl oyees, the union forfeited any right to access. However the Board in Bruce

Church, supra, stated that violence by a union has no bearing on its right to

access as long as it was not connected wth the actual access-taking. In the
i nstant case, there was no evi dence of any viol ence by either the union
access-takers, Respondent's supervisorial personnel or guards, or the
nonst ri ki ng enpl oyees during the actual access-taking. Sone hearsay
testinony, which was admtted, but not for the truth of the natter asserted,
indicated that one of the access-takers had threat ened sone non-striking

enpl oyees, and other testinony indicated that one of the access-takers had
driven an autonobi |l e which al nost struck a foreman who was trying to signal
the driver to stop. However, neither the hearsay testinony nor the
uncor r obor at ed evi dence of one isolated incident can be used as a basis for
denyi ng agricultural enployees their right to be inforned about the issues of
a strike so they can nake intelligent choi ces and deci si ons about whether to
support or participate therein.

Respondent further argues that the URWorgani zers and strikers had a
hostile attitude toward the "strikebreakers" and that such an attitude "raises
serious doubts that it (the UFW only w shed to take access to discuss natters
w th the nonstriking enpl oyees”. Respondent submts that it acted reasonably
in assumng, based on the UWFWstrikers' violent and hostile acts and
statenents, that the sol e purpose of the strikers and organi zers in seeking

access Respondent's fields was to coerce, intimdate and
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threaten the nonstriking enpl oyees into supporting the strike.

To support its assertion of the UPWs hostile attitude, Respondent
points out that the strikers inflicted physical beatings on nonstriking
enpl oyees, threatened nonstriker's w ves and children, ran nonstrikers'
vehi cles off the road, engaged in hi ghspeed chases of nonstrikers® vehicl es,
threwrocks, dirt clods, and culls at nonstrikers, and i nsulted nonstrikers
w th vul gar epithets.

The principal defect of the argunent is that the only evidence in the
record concerning this alleged violent conduct is hearsay (which was admtted
but not for the truth of the matter asserted) except for the last two itens
whi ch are common occurrences on all picket lines, where, as here, both
strikers and nonstrikers frequently trade insults and vul gar epithets.

Furthernore, the UFWorgani zers and strikers did not give any
I ndi cati on what soever, either in their request for access or their actual
taking thereof, that they had any other purpose but to converse in a peaceful
nmanner wth the nonstriking enpl oyees. Even on the norning of August 7, when
the advanced group of pickets approached the gate to the equi pnent yard, they
nerely shouted their request to talk to the nonstrikers and refrai ned fromany
nane- cal | i ng.

Moreover, in Gower's Exchange, supra, the Board stated it has the

power to deny access where an at nosphere of coercion has resulted from
repeated and aggravated violent acts. There is a paucity of evidence in the

I nstant case about any acts of violence by strikers toward nonstrikers and so
there was no basis for Respondent to deny the UFWs requests for strike access

based on
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this premse, and | so find.

Respondent al so argues that the UPWfailed to give it proper notice
of its intent to take access, as it asserts the tel ephone calls twenty to
thirty mnutes before the attenpted access taking on August 6 and 7 were

entirely inadequate. In its Bruce Church decision, the Board in effect

declared that it is unnecessary for a union to follow Q P. Mirphy guidelines

for post-certification access when naking its request for strike access. In

Bruce Church, the Respondent's principal factual contention was based on

whet her the union net Q P. Mirphy guidelines in requesting strike access, and

the Board stated that, as it did not base its findings of an unfair |abor

practice on Q P. Mirphy grounds, it did not need to resol ve any of the

factual questions posed by the Respondent, The Q P. Mirphy guidelines require

a union to give proper notice to the enpl oyer, to provide infornation as to
the nunber and nanes of representatives who w sh to take access, etc. It is

clear fromthe Board s decision that a union is required to neet Q P. Mirphy

standards only when requesting post-certification access to consult wth
enpl oyees about the col | ective bargai ning negotiations but not in requesting
access to nonstriking enpl oyees during the course of a strike.

Respondent al so argues that at the tine of the UPWs request for
strike access in the instant case there was no regul ati on, statute or Board or
court decision that had established a union right to strike access or an

enpl oyer's obligation to grant it. In the Bruce Church case, the sane

situation existed in regard to the status of the | aw when strike access was

requested and t he
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Board neverthel ess found a violation. So this defense is
unavai | abl e.

Based on the foregoing, | conclude that Respondent here denied the
UFWan opportunity on August 6 and 7, 1981, to take access to the jobsite for
the purpose of communicating its strike nessage to the nonstriki ng enpl oyees.
The UFW under the facts of this case, had no adequate alternate neans of
communi cation wth the nonstrikers. | therefore conclude that Respondent has
interfered with, coerced and restrai ned enpl oyees in the exercise of rights
guaranteed themin Labor Gode section 1152 and thereby viol ated section
1153(a) of the Act.

CRER

By authority of Labor Gode section 1150.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent Sam Andrews Sons', its officers,
agents, successors, and assigns shall:

1. Gease and desist from

(a) Failing or refusing to hire or rehire, or
ot herw se discrimnating agai nst, any agricultural enployee in regard to hire
or tenure of enploynent or any termor condition of enpl oynent because he or
she has engaged in any union activity or other protected activity or has filed
charges or given testinony in any Board proceedi ngs.

(b) Denying reasonabl e access to Respondent’'s premses to any
UFWrepresentative or other union agent for the purpose of communicating wth
nonst ri ki ng enpl oyees while there is a strike in progress at Respondent's
prem ses.

(¢) Inany like or related nmanner interfering wth,
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coercing or restraining any union agents or striking enpl oyees in their |aw ul
contact and communi cations wth nonstriking enpl oyees during a strike.

(d) Follow ng notor vehicles carrying UFW
representatives and/or strikers or otherw se interfering wth, coercing or
restrai ning such persons, to prevent themfromengaging in | awful union
activity or other protected concerted activity.

(e) Inany like or related manner interfering wth, restraining
and coerci ng enpl oyees in the exercise of their rights to self-organization to
form join or assist |abor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other nutual aid or
protection, or to refrain fromany and all such activities.

2. Take the followng affirnative actions whi ch are deened necessary
to effectuate the policies of the Act:

(a) CGfer Francisco Larios enpl oynent as an irrigator when the
first opening occurs in that position follow ng the issuance of this Qder,
and reinmburse himfor all |osses of pay and other economc |osses he has
suffered as a result of Respondent's discrimnatory refusal to rehire himon
and after January 1, 1981, the award to be conputed according to the formul a

stated inJ. L. Farns, 6 ALRB Nb. 43, plus interest thereon at a rate of seven

percent per annum
(b) During any period when there is a strike in
progress at Respondent's premises, permt access to its premses by

representati ves of the striking union for the purpose of
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communi cating wth nonstriking enpl oyees. Said access takers may enter the
Respondent ' s property for a period not to exceed one hour during the working
day for the purpose of neeting and tal king w th enpl oyees during their |unch
period, at such location or |ocations as the enpl oyees eat their lunch. |f
there is an established | unch break, the access period shall enconpass such
lunch break. |f there is no established |unch break, the access period shall
enconpass the tine when the enpl oyees to be contacted are actual |y taking
their lunch break, whenever that occurs during the day. Access shall be
limted to one UFWrepresentative or union agent for every fifteen workers on
the property. Said access shall continue until a voluntary agreenent on
strike access is reached by the union and the enpl oyer or until the union
ceases to be the coll ective bargai ning representative of Respondent's

enpl oyees, whi chever occurs first.

(c) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into appropriate | anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
her ei naf t er.

(d) Post copies of the attached Notice, in all
appropriate | anguages, for 60 consecutive days in conspi cuous places onits
property, the period and pl ace(s) of posting to be determned by the Regi onal
Crector, and exercise due care to repl ace any copy or copies of the Notice
whi ch nmay be al tered, defaced, covered, or renoved.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this

Qder, to all enpl oyees enpl oyed by Respondent at any tine
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during the period fromJanuary 1, 1981, until GCctober 31, 1981.

(f) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
all of its agricultural enpl oyees on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions the enpl oyees nay have
concerning the Notice or enpl oyees' rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(g0 Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Oder, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achieved.

DATED  April 26, 1982

L/'C% %«JT/AfW

AR E SCHOORL _
Admnistrati ve Law G fi cer
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NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional Cifice, the
General Gounsel of the Agricul tural Labor Rel ations Board issued a conpl ai nt
that alleged that we had violated the law After a hearing at whi ch each side
had an opportunity to present evidence, the Board found that we did violate
the law during the 1981 strike by refusing to all ow UFWorgani zers and ot her
uni on agents to take access to our property during a strike in order to speak
to nonstriking enpl oyees; by interfering wth lawul conversations between UFW
representatives and nonstri ki ng er‘rﬁl oyees; by intimdati ng UFWrepresent ati ves
and strikers by followng their vehicles and attenpting to force themoff the
road; and by refusing to hire a forner enpl oyee Franci sco Larios because he
had enPaged in union activities and had sought hel p fromthe Board. The Board
has told us to post and publish this Notice. V¢ wll do what the Board has
ordered us to do. Ve also want to tell you that:

The Agricultural Labor Relations Act is a lawthat gives you and all farm
workers these rights:

1. To organi ze yoursel ves;,

2. To form join, or hel p unions;

3. Tovotein asecret ballot election to decide whether you want 2 union to
repr esent you;

4. To bargain wth your enployer to obtain a contract covering your wages and
wor ki ng condi tions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. Todact together with other workers to hel p or protect one anot her;
an

6. To decide not to do any of these things.
Because it is true that you have these rights, we promse that:

VEE WLL NOT do anything in the future that forces you to do, or stops you
fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT refuse to allow agents of your certified bargaiing representative
to enter our pr oPerty at reasonabl e tines duri ng_ a strike at our property so
that they can tal k to the enpl oyees who are wor ki ng.

VEE WLL cease inti mdating UFWrepresentatives and strikers by fol | ow ng
their vehicles and trying to force themoff the road.

VEE WLL cease interfering in | awful conversation between UFW _
representatives and nonstri ki ng enpl oyees while on or off our prem ses.



VEE WLL hire Francisco Larios as an irrigator and reinburse himfor all |osses
of paynent and ot her econom c | osses.

Dat ed:
SAM ANDREVWE SONS

By:

Represent ati ve Title

If you have any questions about your rights as farmworkers or this Noti ce,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 627 Main Sreet, Delano, California 93215. The tel ephone
nunber is (805) 725-5770. This is an official Notice of the Agricultural
Labor Relations Board, an agency of the Sate of California.

DO NOI' REMOVE CR MUTT LATE
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